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INTRODUCTION 

The interest which is at present centred in Egypt would, under 
normal circumatanees, justify the discuseion of the early history 
and development of the Capitulations ; but since the publication of 
Lord Cromer's ^ proposals for the modification of the system of justice 
and legislation, at present in force in reference to foreigners resident 
in Egypt, the subject has assumed an enhanced importance. Readers 
of Lord MUner's " England in Egypt " are already familiar with the 
system of paradox which prevails in I^ypt; but, even among the 
resident Europeans, there are few who fully understand the extent 
of complication which exists in the Egyptian l^slative and judicial 
systems, at least in so far as they aft'ect foreigners. This system 
has now become so complicated that it threatens to prevent useful 
legislation, and already, too frequently, ends in a denial of justice. 
The system is a product of the Capitulations. This being generally 
admitted, it is frequentiy asked, " Why, then, are the Capitulations 
not abolished ? " They are not abolished because they contain 
certain valuable privileges which alone make it possible for Euro- 
peans to live in security within the territories of Egypt. Abuses, 
which may be traced directly to the Capitulations, undoubtedly 
exist, but they also contain certain essential privileges. It would 
be madness for the foreigners " to abandon their existing privileges 
without any adequate safeguards being provided to obviate a 
recurrence of these evils, which the Capitulations are intended to 
prevent."* Abolition is out of the question, but modification would 
be alike beneficial to the indigenous population and the foreigner 
resident in Egypt. When we have traced the origin and develop- 
ment of the Capitulations we shall be better able to describe the 
present legal position of foreigners, which exists as a result of 
these Capitulations, and also to consider in what way this system 
may be modified. 

' Lord Cromer's Repuit, £g}')>C, Ni>. 1, 1906. ' Ibid. 
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viii INTEODUCTION 

The righta, privil^es, and immunities which are implied in the 
word " Capitulation " have changed considerably since the term was 
first used. The earliest Capitulations were grants of special privi- 
leges extended to foreign mei-chante while trading within the 
territories of the grantor. At a time when Private International 
Law did not exist, and when not only was the foreign law unknown, 
but the law of each State took no account of foreigners, who them- 
selves were distrusted, and whose entrance was discoursed, a system 
such as this was essential if a permanent commerce were to be 
established, especially in the Eastern States of the Mediterranean. 
The word Capitulation is derived from the I^tin "Caput" or 
" Capitalum," and its origin is due to the style of the earlier 
grants, which were divided into "heads" or articles. The grantor 
did not "capitulate" in the modem sense, although the inferior 
legal status of the States which are at present regulated by Capitu- 
lations has encouraged this belief. In the original Capitulations 
the grantor declares, in grandiloquent terms, the importance of his 
position ; it is the grantee who " prays," or " begs," or " complains," 
and the grantor who of bis "humanitie and gracious ingrafled 
disposition " promises redress. Nor were these privileges to be 
obtained without a price: there is an anecdote which well illus- 
trates the position. A certain ambassador had long sought the 
renewal of the privileges formerly accorded to hie Sovereign. He 
was at length permitted to enter the presence of the Sultan's Grand 
Vizier, who sat near an open window, a parchment lying on the 
table at his side. Again and again the wind swept the parchment 
away, till at length the Grand Vizier placed his purse on it, and 
called the attention of the ambassador to bow easily the parchment, 
which contained the privil^es desired, was swept away with each 
guBt of wind, until it was properly weighted. The presents brought 
by the ambassadors were not the least important part of the negotia- 
tions. But, even when properly weighted, these Capitulations were 
only valid during the lifetime of the grantor, and had to be renewed 
by his successor; and it was to these repeated renewals that the 
most important extensions in the privil^es originally granted were 
mainly due. 

The piivil^es accorded by the early Capitulations were such 
as were necessary to commerce, and as such undoubtedly were as 
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INTRODUCTION ix 

beneficial to the subjects of the grantor as to the merchants of the 
grantee, since without them commerce would have been impossible. 
They were granted by the rulers of Christian States as well as by 
Mohammedan princes. The earliest Capitulations, which we shall 
discuss, were granted by the Christian Kings of Jerusalem to the 
merchants of the Italian Republics of Venice, Genoa and Pisa. The 
system of justice and taxation practised in the Kingdom of Jerusalem, 
under the Crusaders, wa« based on the Feudal system, which was 
entirely foreign to the habits of the Italian merchants; they there- 
fore be^ed and obtained the right to be exempt from taxation, 
except the payment of customs dues, and to be allowed to be judged 
by their own judges, administering their own law. All this was 
granted them, as well as the right to live in special quarters of the 
Syrian towns. The same privil^es were accorded by the Christian 
rulers of Cyprus and Constantinople, and in each case continued 
until the Mohammedan conquest. In Egypt under the Fatimites 
commerce revived about the eleventh century. It had always been 
favourably situated on the main route to the East, and under the 
Somans the through trade in spices had added greatly to the revenues 
of the country. After the Arab conquest in 641, and for many 
yearB thereafter, this commerce disappeared. The Mahommedan 
Law did not encouri^ more than a very transient truce with the 
unbeliever; but commercial necessity prevailed so far as to allow 
temporary passports to be granted to individual unbelievers trading 
within the territory of Islam. More than this was required before 
the old trade with E^ypt, and through Egypt to the For Ea^t, could 
be revived ; and this extension was obtained by the adoption of the 
Capitulation system by the Moslem rulers of Egypt. Once adopted, 
the practice spread to other Moslem States — to Asia Minor and 
Syria; to Tripoli, Tunis, Algiers and Morocco. On the conquest of 
Constantinople by Mohammed II. the former Capitnlationa granted 
by the Greek Emperors to Venetians and Genoese were renewed, and 
the system inaugurated by Christians was continued by the Moham- 
medans. So far there had been no change in the essential part of 
the Capitulations. The privil^s or immunities granted by all were 
practically the same : permission for merchants to enter the grantor's 
territory and trade there; freedom to exercise their own religion, 
without any vexatious regulations aa to dress ; the grant of a special 
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X INTEODUCTION 

quarter in which to live and carry on their trade ; freedom from all 
taxes except customs dues; immunity to some extent from local 
jurisdiction, and the privilege of being tried by their own consuls 
according to their own law ; and, lastly, the right to have their 
successions regulated by their own rules of inheritance. These 
rights formed the groundwork of all the earlier Capitulations; but 
beside these were a number of special grants, such as permission to 
build a church or a bath, or the promise to redress some special 
grievance, generally the oppression of the custom-house officials. 
With the Moslem Capitulations of Constantinople came a change, 
and we may divide the remaining history of the Ottoman Capitula- 
tions into two periods. 

The tirst of these periods commences with the first French 
Capitulation of 1535 and continues to the commencement of the 
nineteenth century. During this period the Capitulations cease to 
be purely commercial grants of privil^es essential to merchanta 
trading in a foreign country, and become political. Political in its 
inception, the Capitulation of 1535 contained a clause which was the 
cause of much political intrigue in the future. The offending clause 
was in the nature of a concession to the Pope and the Kings of 
England and Scotland, by which they might benefit by the privil^s 
granted to France. From this there shortly grew the claim of 
France to "protect" all foreign merchants within the Ottoman 
Empire — a claim which was only defeated by the grant of Capitula- 
tions to all the other important European Powers; but in the 
diplomatic warfare which was waged around each new grant — a 
warfare which was continuous owing to the necessity of constant 
renewal on the accession of each new Sultan — the original privil^es 
of the Capitulations were extended beyond what was essential to 
commerce. And during the same period, and before the first French 
claim had been defeated, France put forward the claim to protect the 
Christians within the Ottoman Empire — a claim which led to the 
Crimean War. During the nineteenth century, the second of these 
periods, the intervention initiated by France, under her claim to 
protect Christians, was imitated by other European Powers, and the 
Capitulations underwent yet another development. Commercial Con- 
ventions were entered into between the Porte and European Powers, 
tliue separating what waa purely commercial in the Capitulations 
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from the other rights and immunities. At the same time these other 
rights and immunities were confirmed for all time by being embodied 
in bi-lateral Treaties. Nor did development stop there, since Mixed 
Courts were introduced administering codes based on European 
systems, while, at the same time, the whole Turkish administration 
was too hurriedly remodelled on the lines of a European State. 
Already, at the Conference before the Treaty of Paris, there was a 
demand, put forward by the Ottoman representative, for the abolition 
of the Capitulations. 

During the nineteenth century Egypt once more regained a 
position of practical independence from Turkey — a state of affairs 
which was recognised by the Sultan in the Firman of 1841 appoint- 
ing Mohammed Aly hereditary Pasha of Egypt. These events mark 
the commencement of yet another stage in the development of the 
Capitulations. Extended as these privil^es had been by the Sultans, 
they were destined to receive yet further extensions at the hands of 
Mohammed Aly and his successors in their attempt to purchase the 
favour of Europe. To such extremes did these rulers go that in 1867 
Nubar Pasha, Ismail's Prime Minister, commenced his crusade against 
what he called the "Judicial Babel," which had been the result of 
the too lavish encouragement of European pretensions. The result 
was the institution of the Mixed Courts of Egypt in 1876 — a reform 
which was almost more in the interests of foreigneiB than natives, 
to such evils did the undue extension of the Capitulations give rise. 
With the British Occupation a new era opened for Egypt — an era of 
judicious reform followed by the most unprecedented success; but 
now it is once nmre felt that a judicious modification of the Capitula- 
tions is t^in necessary, if reform and development are to be continued 
in the future as they have been in the last twenty-four years. Modi- 
fication, not abolition, of the Capitulations is necessary. The original 
Capitulations were as beneficial to the native subjects as they were to 
the foreign merchants. Although abuses of privil^es now occur, and 
although certain of the original privil^es have ceased to be benefi- 
cial, there are yet certain very important rights guaranteed by the 
Capitulations — rights which are essential to the continued residence of 
Eurojieans in Egypt — and " the well-being of the numerous Europeans 
who have made Egypt their place of residence is indissolubly bound 
up with the well-being and prosperity of the country. I can conceive 
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no greater calamity to the indigenous Egyptians tlian that the con- 
fidence of the best elements amongst the European communities in 
the institutions, under which they live and thrive, should be seriously 
shaken." * The continuance of the Capitulations in a modified 
fonn is thus as much to the advantage of the Egyptians as the 
Europeans. 

■ Lord Cromer's Keport, Egypt, No. I, 1905. 
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THE TRADE BETWEEN EAST AND WEST 

The origin of the earliest form of capitulations was intimately 
connected with commerce. The tastes of the Roman citizens of the 
Empire demanded the introduction into Rome of spices and other 
luxuries which could alone be suppUed by the Far East The 
Moluccas or Spice Islands were then, ea now, the home of the 
clove and nutmeg ; the introduction of such articles into the Roman 
market necessitated the development of commercial intercourse with 
the East; trading stations were established, by the middle of the 
second century, along the !Red Sea, on the coast of Arabia and as 
far as Aden and Socotra. The Eastern merchants brought their 
merchandise to these Koman settlements, from whence it was passed 
on by Egypt ^ and Alexandria to Kome. It is interesting to reflect 
upon the early date at which this trade route, between Europe and 
the East by Egypt and the Red Sea, was opened. It is probable 
that this route shared this commerce with that of the Persian Gulf 
and the Euphrates. With the decline of the Roman Empire and 
the rise of the Mohammedan power in Arabia, the commerce along 
both routes passed into the hands of the Mohammedans. That this 
trade had, already by the e^hth century, developed to extraordinary 
proportions is evidenced by the number of Mohammedan colonies 
which were then to be found in the East' Considering that the 

■At a much later date we find porta this contention. "Muhammedan 

evidence of exactly the same trade, coloniea were Bcattered broadcast over 

"In this citie (Cairo) is great store the Eastern world, and in 768 the 

of marchandize, especially pepper, followers of the Prophet in China 

and nutmegs, which came thither by were sufficiently numerous to be able 

land, out of the East India." "The to cause serious disturbances in that 

voyage passed by sea into --^^pt by country. The existence of these 

John Eveshaiu, Qentleman, 1&86." — colonies, too, made it possible for a 

Hakluyt, vol. vi p. 37. MusUm to travel with ease in almost 

* Mr. Hugh Clifford, in his recent any quarter of the East " — p. 15, 
booli, "Further India," strongly aup- 
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2 "" 'TfiE Tlt"AI>E :bE'TWEEN EAST AND WEST 

Mohammedan religion had not yet been in existence for a centurj', 
the intercourse between the Mohammedan sailors and these islanders 
must have been intimate and frequent. Another trade route existed 
between the East and West, our evidence of which points to a 
comparatively similar date.' This third route was that followed by 
Marco I'olo in 1296, the overland route across Siberia to China. It 
is interesting to note in passing that Marco Polo himself bears 
testimony to the intercourse of the Mohammedans with the East. 
In speaking of the Island of Sumatra he says : " This kingdom, you 
must know, is so much frequented by the Saracen merchants that 
they have converted the nation to the Law of Muhammet." 

By these three routes the trade of the East was brought to the 
Western markets. By the overland route to Constantinople ; by the 
Indian Ocean to the Persian Gulf, and from thence by the Euphrates 
to the ports of the Levant; or by the Indian Ocean and the Bed Sea 
to Egypt and Alexandria. From these gateways of the East the 
precious freights were brought by the Italian merchants to the ports 
of Europe. After the fall of the Roman Empire, the Venetians were 
the first to carry on this trade in Eastern merchandise, then followed 
the merchants of Genoa, Pisa. Florence, and, generally speaking, the 
merchants of all the Mediterranean seaports of Italy, France and 
Spain. Of the three routes mentioned, naturally that by the Red 
Sea and Egypt is of the greatest interest to us, and it seems a pity 
to let it pass without recalling the old popular fancy aeeordiug to 
which the Nile took its source in Paradise, and this trade of the East 
waB really not of earthly origin, but came direct from Heaven. 
Heyd describes the myth in the following words : — " On savait k peu 
pr^ de tout temps, en Occident, que lea epices des Indes arrtvaient 
dans la M^diterran^e par le Nil, mais tout ce qui concemait les 
v^ritables pays de production ^tait plough dans une profoude 
obscurity, de sorte que la legende put ais^ment s'emparer des faits 
dont nous venons de donner I'expos^ historique. Comme tous les 
produits pr^cieux de la terre, les epices devaient, dans I'imagiuation 

' "The wide dissemination of Nes- 1jraU;d inscription discovered at Sing- 

torian Cliristianily from Jerusalem, an-fii prove.s that the historical doctrine 

eastward to Peking, uhich had taken was publicly preached in Cliiuu, and 

place by tlie fourteenth century, iirgtied received sanction and encouragement 



i closer intercourse between the West from the authorities, aa early 8 
and East, via the overland route, than seventh cenliiry."— " Further India," 
is generally recognised, while the cele- p. 83. 
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populaire, venir direotement du Paradis. Pour elle, le fleuve du 
Paradis appel^ par I'Eeriture le G^hon et le Nil, c'^tait tout un; 
elle ne oonnaJBaait aucun iiiterm^diaire, Lee Apices, disait-on, crois- 
saieut Bur lee borde du Nil m^me, tombaient des arbres dans le fleuve, 
dont le coiirant lea apportait dans les regions connues et lea 
EgyptienB les tiraient de I'eau avec leura iilets. ... On en ^tait 
toujours k Be figurer I'existence d'une eommunication ininterrompue 
entre I'lnde et I'Ethiopie. . . . " ' An echo of the same story is 
found in the account of Egypt written by Bernard de Breydenbach, 
who, after viaiting the Holy Land, travelled through I^ypt in the 
year 1483.* 

Thia trade was of the highest importance to Egypt,' and the 
lo33 of her preatige, which aubaequently brought about her con- 
quest by Turkey, aynchronises with the discovery and development 
of the Cape route by the Portuguese. El Ghuri, who was at 
that time Sultan of Egypt, realised how this discovery was affecting 
the trade of his country, and unpelled by the Venetians, who were 
also considerable losers by the change of route, fitted out a fleet to 
attack the Portuguese in the Indian Ocean. Further instigated to 
revenge, or finding that Europeans were of no further service to him, 
he commenced the persecution of Christiana within his own terri- 
tories and in the Holy Land. Three centuries later the rulers of 



' Heyd, tome i. p, 383, 

i "Est autem Nylus paradisi fluviiia 
maximuB et nobilisaimus qui in tres 
dividitur partes prinoipales, et in tribiis 
distinctia locia influit in mare. ... A 
inultia Bepe soldania per aiiperiora Cem- 
pora misaiH viria quihtsdatn citni navi- 
biia provisifl victualibus, que ad bien- 
uium vel trienuium sufBcerent stiidiose 
inquiaitum eat et perscrulatmn ubi 
Nyhia aiiam haberet origineni priiuor- 
dialeni. Sed qui missi fuerant post 
e;(acttim bieuuium vel trienniuin cum 
etiani ultra Indiam louge pruceaaissent 
redeuntes dicebant se fiuem aeii ter- 
niinium Nyli nullatenus inveiiire 
potuuse nisi quod ab urieute iiuianat. 
Dicebant etiaiii ultra Indian) niillam 
esse hominum tiabitatioueni, sed t^rrani 
proraus inhabitabilem et tantitm ibi 
.solia eaae ardorem quern ferre neqiia- 



qiiam potuissent. In boc etiam lluvio 
reperitiLV in India lignum illud pre- 
cioaum et duriwimuiii quod albanum 
dicitur, provenieus ex paradise per 
liiijuB fliu-ii inde decurauiu sive descen- 
8um." — " Sanclarum Peregrination era," 
Bemardi de Breydenliach. 

= Hakluyt, vol. v. pp. 273, 274,giveB 
an account of this trade tl rough I^y])t 
about 1884. " Commonly the caravans 
come thither in Octolier from Mecca to 
Cairo, and from thence to Alexandria, 
where the merchants be that buy tlie 
apicea, and therefore the apices are 
brought moat to Alexandria, where 
each Christian nation reniainetb at the 
consuls' houses. Yet oftentimes tbe 
Christians go up to Caire to buy dnigs 
and other commodities there, aa they 
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"Egypt realised that, by the aid of modern inventione, the old trade 
route through Egypt to the East might be revived; and thus by 
the building of railways, and later by the construction of the Suez 
Canal, the old route was re-opened, and the foundations of a new 
prosperity for Egypt were laid. In this connection, also, it will be 
interesting to watch the future of that other trade route by the 
Persian Gulf and the Euphrates, The re-opening of the third 
route, as typified in the Siberian Railway, has already led to the 
most startling results; and has done much to remove the political 
centre of gravity to the Far East. The New Panama Canal will 
also not be without effect in this connection. 
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CHAPTER II 

PRIVILEGES GRANTED TO FOREIGN MERCHANTS BY THE CHRISTIAN 
STATES OF THE EAST 

The trade of the East was brought to Conatantinople, to the ports 
of the Levant, and to Alexandria by the Eastern merchants, from 
thence it was carried by European traders to the ports of Italy, 
France and Spain. So long as the great Roman Empire had 
remained united no difficulty could have been experienced, aa these 
gateways of the East were in Roman hands. But, after the dissolu- 
tion of the Bomaa Empire, these ports fell into unfriendly hands, 
and the Western merchants had to enter into special relations with 
the rulers along the eastern shores of the Mediterranean, in order 
to secure their own safety. But commerce was not the only 
attraction which led Europeans to the East. Great numbers of 
religious pilgrims appear to have flocked to the Holy Land. It ia 
in connection with these pilgrims that we find the first example 
of a grant of privileges extended by an Eastern State to Europeans; 
this grant was the result of the friendship between Charlemt^e 
and the Khalif Aroun-el-Rashid, "The greatness of Charlemagne 
protected both the Latin pilgrims and the Catholics of tbQ East 
. . . Harun Alrashid, the greatest of the Abbaasides, esteemed in his 
Christian brother a similar supremacy of genius and power; their 
friendship was cemented by a frequent intercourse of gifts and 
embassies; and the caliph, without resigning the aubstantial 
dominion, presented the emperor with the keys of the Holy 
Sepulchre, and perhaps of the city of Jerusalem." ^ The result of 
this friendship was that under the protection of Charlem^ne 
pilgrims flocked to the Holy Land, and those traders who came 
with the authorisation of the Emperor received certain commercial 
facilities. On the decline of the Carlovingian Empire, this pro- 

' Gibbon, vol, vL p. 252. Willinm of Charlemagne as of the Khalif : " ita 
of Tyre, 1. 1, c 3, auggeats that the ut magis aub imperatore Karlo quam 
Holy City was as much under the rule aub dicto principe, degere viderentur." 
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tection of the Christiana, together with the trade with the East, 
passed into the hands of the Republic of Amalfi.^ A commercial 
colony was founded in Jerusalem by the merchants of AmalS about 
the year 1080, and a khan, or rest-houae, waa built for the merchants 
and pilgrims of their own and of other European Stales. 

This commercial colony at Jerusalem was not the only one in 
existence at this time; the citizens of Amalfi seem already to have 
established business centres in all the Mediterranean ports in which 
the commerce of the East was to be found. "Their trade was 
extended to the coasts, or at least to the commodities, of Africa, 
Arabia, and India ; and their settlements in Constantinople, Antioch, 
Jerusalem, and Alexandiia acquired the privileges of independent 
colonies." * 

The Venetians were not slow to discover the advantages to be 
gained by securing this Eastern trade; and we read that Pietro 
Orselo II., Doge of Venice, sent embassies to Constantinople and 
the princes of Northern Africa, praying that he might be allowed 
to enter into commercial relations with them.* These n^otiationa 
were not without results, at least in Constantinople, where the 
Emperor Basil II., in the year 991, conceded to the Venetians 
important customs reductions on the arrival and departure of their 
ships; and, as a reward for their assistance against the Romans 
in 1082, Alexius I, Comuenus entirely exempted the Venetian 
merchants from the payment of customs dues. Early in the thir- 
teenth century the members of the Venetian Colony at Constanti- 
nople were exempted from both the civil and criminal jurisdiction 
of the empire,* 

The Crusades were among the most important influences which 
opened up the trade of the East to European merchants. At the 
close of the eleventh century Jerusalem waa conquered by the 
Turks, and Peter the Hermit commenced his mission which led to 
the First Crusade. On the capture of Jerusalem by the Crusaders, 
in the summer of the year 1099, Godfrey de Bouillon was elected 
as the &rBt Christian rnler of the Kingdom of Jernsalem ; and " the 
reduction of the maritime cities of Laodicea, Tripoli, Tyre, and 
Ascalon, which were powerfully assisted by the fleets of Venice, 

' Gibbon, vol vi. p. 253. ' Rey, p. 24, "Protection," 

' Ibid., p. 190. * Ibid., p. 25. 
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Geuoa, aud Pisa,"* completed the Chmtian conquest of the Holy 
Land. 

One of the first objecta of the newlj' appointed £ing of Jerusalem 
was to establish a system of law and justice. AVTiether this system 
of law consisted of & code drawn up after " the public and private 
advice of the Latin pilgrims who were the best skilled in the 
statutes and customs of Europe,"^ or was "a structure of customary 
law," built up, in the twelfth and following centuries, by the 
decisions of the Kings of Jerusalem,^ is for our purposes immaterial. 
The result, whatever its immediate source, wa,s the Assise of 
Jerusalem, "a precious monument of feudal jurisprudence."* To 
enforce the law and administer justice three courts of law were 
set up in Jerusalem. The first court, the Court of the Barons, was 
presided over by the King in person, and "all the nobles, who held 
their lands immediately of the crown, were entitled and bound to 
attend-"^ "The ct^isanee of marriages and testaments was blended 
with religion and usurped by the clergy ; but the civil and criminal 
causes of the nobles, the inheritance and tenure of their fiefs, 
formed the proper occupation of the supreme court. Each member 
was the judge and guardian both of public and private rights." ^ 
The second court was presided over by a viscount as representative 
of the King, and was called the Court of Burgesses. " The juris- 
diction of this inferior court extended over the burgesses of the 
kingdom; and it was composed of a select number of the most 
discreet and worthy citizens, who were sworn to judge, according 
to the laws, of the actions and fortunes of their equals."^ The 
third court, a form of native tribunal, had jurisdiction in regard 
to the claims of the Syrians or Oriental Christians, Melchites, 
Jacobites, or Nestorians. Its members were "Syrians io blood, 
languf^ and re%ion ; but the oflice of the president, or Rais, was 
sometimes exercised by the viscount of the city."* The more 
important cases, in which Syrians were interested, seem, however, 
to have been generally transferred to the Court of the Burgesses. 
The Assise of Jerusalem was finally revised in 1369 for the use of 
the Kingdom of Cyprus ; it seems also to have formed the basis of 

' OibboD, vol. vi p. 314. * Gibbon, vol. vi. p. 3ia 

' Ibid., p. 317. • Ibid., p. 318. 

> Ibid., Appendix, pp. 65t, 0&6. ' Ibid., p. 3S0. 

« Ibid., p. 317. ' Ibid., p. 321. 
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the judicial system of a number of other Christian principalities, 
founded at this time, in the Levant. 

One of the first results of the establishment of Christian States 
in the Levant, was to open up, with renewed vigour, the far Eastern 
trade. The fleets of Venice, Genoa and Pisa had rendered valuable 
assistance to the Crusaders, and the rulers of these cities did not 
hesitate to demand commercial concessions as the price of these 
services. Thus, in 1100 the Venetians demanded of Godfrey de 
Bouillon the grant of a quarter in each of the cities already captured, 
as well as in those which m^ht thereafter be captured, with entire 
freedom from all customs dues. The Genoese made similar demands 
in 1104, and the Pisans in the following year. Nor were these the 
only governments to acquire a commercial footing in the Christian 
States ; the merchants of Marseilles and Montpellier and the Catalans 
each seem to have established commercial colonies in Palestine with 
similar commercial advantages.^ But perhaps the most striking 
and, at least for us, the most interesting concession was connected 
with the administration of justice within these colonies of merchants. 
To the citizens of these southern states the feudal institutions, which 
were the basis of the Assise of Jerusalem, were verj' different from 
the laws to which they had been previously accustomed ; in conse- 
quence, they were entirely freed from the local law and the local 
jurisdictions, and were placed under their own bailies or consuls, who 
each administered the laws of their state of origin. This immunity 
from local justice appears to have been general, except in r^rd 
to certain questions relating specially to commerce or maritime 
affairs, which were considered to be within the competence of 
two special local courts, the "Cour de la Fonde" and the "Com 
de la Chatne."' 

The life of the Kii^om of Jerusalem was short Jerusalem 
itself was captured by Saladin in 1187; Tyre then became the 
metropolis, and afterwards Acre. On the fall of Acre in 1291 the 

' Rey (p. 27) gives a table of such Venetians, at Jaffa, in 1099 ; at 

toncessiona which he haa copied from Jeruaaleni, in IIU, 1113, 1123, 1130. 
Pardessiis : " Collection des lois mari- Pianns, at Jaffa, Cesarea and St. Jean 

times ant^rieures an XVIIl". si^le." d'Acre, in 1100 ; at Antioch, in 1108. 

Genoese, at A ntioch, in 1098 and 1127 ; Marseilles, at Jerusalem, in 1117 and 

at Jaffa, Ceaarea and St. Jean d'Acre, 1136. 
in 1105 i at Tripoli, 1109 ; at Laodicea, » Bey, p. 71. 

in 1108 and 1127. 
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loss of the Holy Land to the Christians became final But although 
of comparatively short duration, this Christian State of the East had 
initiated a syatem of law which is very similar to that established by 
the Capitulations. In accordance with this system foreign merchants 
were allowed to form colonies within the state, these colonies being 
separate entities governed by their own laws and administered by 
their own officers. A state within a state. Another result of the 
foundation of this Christian State was to give a vast impetus to the 
trade between East and West. 

The fall of Jerusalem was the sign for the renewal of the 
crusades, and with the Third Crusade in 1191 came Bichard Gceur 
de Lion of England. On his return from Palestine, Richard con- 
quered the Island of Cyprus which had fallen into the hands of the 
Saracens.' The island was afterwards ceded to the Templars, who 
in tiun sold it to Guy of Lus^an, who introduced the Assise of 
Jerusalem as the legal system to be applied within the island. As 
soon as the island fell into Christian hands the Italian merchants 
established their colonies, receiving the same privileges as in Pales- 
tine, namely, freedom from customs dues and a grant of a quarter 
in the cities. And as the same difficulty existed with regard to the 
1^1 system as had existed in Jerusalem, they received a similar 
immunity from the local law and the local courts, and were allowed 
to be governed by their own law, administered by their own officers. 

Constantinople did not remain uninfluenced by the Crusades. 
The general stimulus, given by the Crusades, to the commerce 
between East and West affected Constantinople as well as the 
Levant. The merchants of Venice had received privil^es in regard 
to jurisdiction and commerce early in the tenth century ; they were 
followed in the twelfth century by the merchants of Genoa and Pisa 
who obtained similar privil^es* The course of the Fourth Cnisade 
of 1204 gave the Venetians a great advantage over their rivals; 
joining with the Crusaders in their filibustering expedition, they 

' In Hokliiyt's " Voyages," voL v. wards exclianged the same with Quy of 
p. 125, we find, " A briefe descriptiou Lusigiiaii, that was tlic last christened 
«f the Isle of Cypnis," which mentions King of Hienisalem, for the same king- 
Richard's conquest. "The selfsame dome. For the which cause the Kinga 
island was sometime also Eiigliah, of England were long time after called 
being conquered by King Bichard the Kings of Hienisalem." 
Fiist in his voyage to Hierusalen) in the * Heyd, vol. i. pp. 193, 203. 
yeare of our Lord 1192 . . . who alter- 
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10 PRIVILEGES GRANTED TO FOREIGN MERCHANTS 

took part in the capture of Ck)ii8tantinople, and assisted in establish- 
ing the Latin Empire.^ In the division of the Greek provinces, the 
Emperor Baldwin only received a quarter, while the Crusaders and 
Venetians dinded the remainder. Dandolo, Doge of Venice, " was 
proclaimed despot of Romania ; " his successors inheriting this 
possession till the middle of the fourteenth century. The Venetians 
" possessed three of the eight quarters of the city ; " and Adrianople 
also formed a part of their possessions. " Their long experience of 
the Eastern trade enabled them to select their portion with diseem- 
ment ... it was the more reasonable aim of their policy to form a 
chain of factories and cities and islands along the maritime coast, 
from the neighbourhood of Ragusa to the Hellespont and the 
Bosphorus."' The Latin Empire, however, was doomed to be but 
shortlived. The Venetians had sided with the latins, their rivals 
the Genoese threw in their lot with their enemies. "Seeing that 
the Venetians . . , still maintained their connection with the empire 
on the Boaphorus and, indeed, continued to be the principal source 
of such strength as it possessed, Michael, to the great indignation 
of the pope and the "West, made an alliance with their rivals, the 
Genoese, an alliance which was the foundation of their supremacy 
in trade in the Black Sea."' Tlie Genoese received in 1261 a quarter 
in the city as a reward for their services in its recapture and in the 
destruction of the Latin Empire. Other Western cities tried to gain 
some share in the commercial ad\'antages of the two great nvals; 
but Genoa and Venice maintained their supremacy up to the capture 
of Constantinople by the Ottoman invaders in 1453. " The rivalry 
(in 1350) between the two republics of Venice and Genoa was great. 
Each was at the height of its power, and the commerce and dominions 
of the empire were the principal objects of the rivalry. A hundred 
and fifty years earlier, there had been colonies of Amalfians, Fisans, 
Anconans, Ragusans, and even Germans, within the walls of the city. 
All these had disappeared, and Genoa the Superb and Venice, Queen 
of the Seas, were the sole Italian competitors for domination in or 
a share of the empire." * 

In Constantinople, as in Cyprus and in the Kingdom of Jerusalem, 
foreign merchants had formed colonies within the city; and these 

> Gibbon, vol. vi. th, 60 and 51, and ' Pears, " Destruction of the Greek 
Pean, ch. 1. Empire." E. Pears, London, 1903, p. 17. 

* IbiiLj p. 418. * Peare, p. 76. 
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colonies enjoyed the possession of a. particular quarter of the eity as 
their own, in which they were governed by their own law and by 
their own officers. The merchandise of these privileged colonies 
was, further, either admitted free from the payment of customs 
duties, or on the payment of a very much reduced duty. Such was 
the position in the Christian States of the East up to the fifteenth 
century; it will now be our duty to consider the position of the 
foreign merchant in the Mohammedan States. 
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CHAPTEE III 

THE RISE OP ISLA.M 

The great Boman Empire had at its zenith extended along the 
northern shores of Africa, and even to the southern extremities of 
the Eed Sea; but at the commencement of the seventh century a 
new power appeared in Arabia, and Mohammed b^an to preach a 
religion which was to influence the whole of the Eastern Hemi- 
sphere, As Kome declined, the influence of the Arabs increased. 
Syria was invaded in 632, and was conquered in 638 ; Egypt fell in 
647 ; Carthage in 692-698 ; and finally the whole of the northern 
coast of Africa had become Mohammedan by 709. Nor did Europe 
escape, for Spain felt the burden of the Mohammedan rule.* 

The success of the Mohammedan power affected the merchants of 
the Christian and European States who had been accustomed to 
carry the Eastern trade across the Mediterranean. A new problem 
was raised. Europe was the market of the East; the prosperity of 
the coastal towns of Syria and Egypt depended upon this European 
market; in fact, the prosperity of the whole of Arabia was inti- 
mately connected with the uninterrupted continuation of this com- 
merce. The carrying trade from the East to the Mediterranean had 
been in the hands of these Arabian peoples, while that from the 
Levantine and Egyptian ports to Europe had been in the hands of 
European merchants. Their Western conquests must have fully 
occupied the Arabs; the western part of this trade, if it was to 
continue, must therefore remain in the hands of Europeans. But if 
these European merchants had, even in Christian States, required 
special privileges and guarantees in r^ard to their security, and 
special immunities in reference to justice; much more were these 
guarantees and immunities necessary when dealing with a non- 
Christian Power. What, then, was the position of a foreigner 
under Mohammedan Law? 

According to Mohammedan Law there is no division into states ; 
the manner of determining the "nationality" of any particular 
> Gibbon, vol. v. ch. 61. 
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THE KISE OF ISLAM IS 

individual is not bj asking to what atate or territory he is attached, 
but by discovering his religion, by asking whether he is a Moham- 
medan or not. The question is one of creed. For this purpose the 
Mohanunedan Law primarily divides the whole world into two 
classes — those who are Mohammedans, and those who are not. 
The world is divided into two parts, or houses — the Dar-el-Islam, 
or the House of the Mohammedans, and the Bar-el-Harb, or the 
House of the Enemy.^ The division is simple, and the fundamental 
principle which govems the relations between the two Houses is 
equally simple. The first and chief duty of all true Mohammedans 
is to propagate the religion of Islam, and the manner of performing 
this duty is to w^e perpetual war against all unbelievers in order to 
convert them : to the Aiabs the word " harbee " not only meant an 
unbeliever, but an enemy. Until the whole himian society should be 
organised in conformity with the law revealed to Mohammed, and 
ontil it should be governed by one head, namely, the representative 
of Mohammed, there could be but one policy, and that waa per- 
petual war against the unbeliever. The duty of all believers was 
to continue to war against all unbelievers until the Bar-el-Harb was 
completely absorbed by the Gar-el-Islam. 

This primary duty of all true believera is clearly stated by a 
learned Mohammedan lawyer of the Hanafite School, who died in 
the year 428 of the Mohammedan era.* " War with those that are 
not of Islam is a work enjoined by God. . . . When the Moslems go 
into the enemy's country and surround a city or stronghold to besiege 

• " Every infidel in the MusaulmAn but one Dar. And in like manner, all 

religiuQ is termed Kafir, or infidel, and who are not Moohummudana being 

infidels who are not in subjection to accounted as of one faith when opposed 

some MusBulnian State are generally to them, however much they may differ 

treated by Moohununudan lawyers as from each other in religious belief, they 

hurbees, or enemies. ... A countiy also may be said to be of one Dsr. The 

that is subject to the government of whole world, therefore, or so much of it 

the Mussulmans is termed DarKol- as Is inhabited and subject to regular 

Islam, or a country of safety or sal- government, may thus be divided into 

valion ; and a country which is not the Dar-ool-Islam, which comprehends 

subject to such government is termed Arabia and all other countries subject 

Dar-ool-hurb, or a country of enmity, to the government of the Mussulmans, 

Though Moohunimudans are no longer and the Dar-ool-Hurb, which compre- 

uuder the sway of one prince, they are bends all countries that are not subject 

so bound together by the common tie to Mussulman government."— Bail lie, 

of Islam that as between themselves p. 169. 

there is no difference of country, and ' See " U. S. Consular Report," 1881, 

they may therefore be said to compose p. 25. 
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it, they shall invite the dwellers therein to embrace Islam. If they 
comply, the Moslems shall give up fighting them ; but if they refuse, 
they shall call them to fulfil the tribute. ... It is laudable to again 
iuvite those who have been once invited to Islam, but have refused. 
If, however, they shall then too refuse, the Moslems shall, after 
having implored Divine aid against them, assail them with instru- 
ments of war, burn down their houses, let out their water-pools, and 
destroy their crops." The instructions of the learned doctor to this 
church militant are sufficiently clear ; but let us turn for a moment 
to the fountain head, and see what the Koran itself has to say on this 
subject: "Fight for the religion of God against those who fight 
against yon . . . and kill them wherever ye find them, and turn them 
out of that whereof they have dispossessed you ; for temptation to 
idolatry is more grievous than slaughter ; yet fight not against them 
in the holy temple, until they attack you therein ; but if they attack 
you, slay them there. This shall be the reward of the infidela But 
if they desist, God is gracious and merciful. Fight, therefore, against 
them until there be no temptation to idolatry, and the religion be 
God's ; but if they desist, then let there be no hostility, except f^nst 
the ungodly." • "When ye encounter the unbelievers, strike off their 
heads, until ye have made a great slaughter among them ; and bind 
them in bonds ; and either give them a free dismission afterwards, or 
exact a ransom ; until the war shall have laid down its arms. This 
shall ye do. Verily, if God pleased, he could take vengeance on them 
without your assistance ; but he commandeth you to fight his battles, 
that he may prove the one of you by the other. And as to those who 
fight in defence of God's true religion, God will not suffer their works 
to perish; he will guide them, and wQl dispose their heart aright; 
and he will lead them into paradise, of which he hath told them. 
O true believers, if ye assist God by fighting for his religion, he will 
assist you against yoiir enemies, and will set your feet fast ; but as for 
the infidels, let them perish, and their works shall God render vain." ' 
The duty is a plain one, and it is elsewhere summed up, tc^ther with 
its ultimate object. ' " Fight against them until there be no opposition 
in favour of idolatry, and the religion be wholly God's." * 

Mohammedan Law, however, makes a certain distinction between 
i,ie members of the Dar-el-Harb. There were two classes of Harbee — 

> Sale's Koran, p. 20. ^ Sale's Koraii, p. 129. 

" Ibid., p. 376. 
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the Kitabee and the Wattanee. The first included euch persons 
whose religion was contained in a kitab or book, among whom were 
the Christians and Jews ; the Wattanee were simply idolaters. On 
the conquest of territory of the Dar-el-Harb, if the conquered 
inhabitants were Kitabee they received certain privileges if they 
made a voluntary surrender ; while in the case of the Wattanee there 
was only one choice, that between the adoption of the Moslem 
religion or death. In both cases, if there had been no voluntary 
surrender, but resistance had been continued to the last, the Moham- 
medan conquerors were free to put them to deatt). 

The Kitabee who voluntarily surrendered became a Rayah or 
Zimmee,' and was a subject of his Mohammedan conquerors. Hia 
life was preserved, and he kept his own religion ; and it must be 
remembered that in Mohammedan Law religion includes also law 
and status. The first Zimmee are described by Maigoliouth in his 
life of Mohammed, where he also mentions their origin.' Mohammed 
" decided to leave the Jews in occupation on payment of half their 
produce. . . . These Jews of Khaibar were then to be the first 
dhimmia, or members of a subject caste, whose hves were to be 
guaranteed, but whose earnings were to go to support the true 
believers . , . the Jews, though they retained their hves and lands, 
forfeited their goods — all save their Rolls of the Law . , . The 
dhimmia or subject races derived their name from the relation of 
client and patron, which, as we have seen, was of great consequence 
in Arabia ; the cUent being ordinarily a man who for some reason 
or other put himself under the protection of a tribe not his own, 
which, doubtless for some consideration, defended him from his 
enemies. Tlius the Moslems undertook to protect and fight for 
the non- Moslem races who acknowledge their supremacy, thoi^h 
they rejected their Prophet. Severe penalties were threatened 
against Moslems who killed members of those protected commun- 
ities. His recf^nition of the principle that a money payment 
would serve instead of a religious test shows us how little of a 

' " The ahl, or people of a country ia and generally to the same privileges as 

the Dar-ool-Ialam, may be MusBulmans their Mtisaulnmn fellow-subjects." — 

ur Zicninees — tbat is, pei'sons who, BaJllie, p. 171. 

though unbelievei-s in the Mussulman ' " Mohammed and the Rise of Is- 

religion, have by submission to the lam," D. S. Margoliouth, London, 1900, 

jiiyut, or poll-tax, become entitled to pp. 358-59. 
the free exercise of their own religion, 
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fanatic the Prophet was at heart." A proclamation of Mohammed 
to his intidel neighbours in Arabia is also of interest in this con- 
nection.' " And whoso pays alms, and testifies that he is a Moslem, 
and helps the believers against the idolaters, he is one of the 
believers, having the same rights and the same duties as they, and 
enjoys the protection of God and of His Apostla And if any Jew 
or Christian become a Moslem, he is one of the believers, with the 
same rights and duties as they. But if a man persist in his Judaism 
or Christianity, he shall not be made to leave it, but shall pay the 
tribute, a dinar of full weight for every male or female of mature 
age, free or slave, out of the price of the garments which they 
weave, or the equivalent thereof in garments ; and whoso pays this 
unto the apostle of God, he shall enjoy the protection of God and His 
Apostle." 

A Zimmee, although a subject, was not on a perfect footii^ of 
equality with the subject who was also a true believer; certain 
restrictions were made in r^ard to the character of his dress,* the 
performance of his religious duties, his dwelling and his mode of life ; 



• Margoliouth, pp. 439-41. Extract 
from letter o! Mohammed to "Al- 
Haritti, son of Abd Kulnl, and Nu'uiiu, 
BOa of Abd Kwlal, and Al-Nu'man, 
chieftains of Dhu Ru'aiii, Ma'afir, and 
Hamdan." Margoliouth says of this 
letter: " The genuineucss of this letter 
is probahly beyond suapieion." 

' " It behoves the Imam to make a 
distinction between Mussulmans and 
Zimmeea in point both of dress and of 
equipage. It is therefore not allowable 
for Ziminees to ride upon horses, or to 
use armour, or to use the same saddles 
and wear the same garments or hettd- 
dressesasMussuImans; and it is written 
iatheJaniaSsgheer that Ziimnees miiat 
be directed to wear the Kisteej openly 
on the outside of their clothes (the 
Kisteej is a woollen cord or belt which 
Zimmees wear round tlieir waists on 
the outside of their ganueuta); and 
also that they must be directed, if they 
ride upon any animal, to provide them- 
selves a saddle like the panniers of an 
ass. ... It is to be observed that the 
insignia incumbent upon them to wear 



is a woollen rope or cord tied round the 
waist, and not a silken belt ... It is 
requisite that the wives of Zimmeea be 
kept separate from the wives of Mussul- 
maus, both in the public roads and also 
in the baths ; and it is also requisite 
that a mark be set upon their dwellings, 
in order that beggars who come to their 
doors may not pray for them. The 
learned have also remarked that it is 
fit that Zimmees be not permitted to 
ride at aU, eicept in cases of absolute 
necessity ; and if a Zimmee be thus, of 
necessity, allowed to ride, he mast alight 
whenever he sees any Mussulmans 
(laaembled; and if tliere be a neceaaity 
for him to use a saddle, it must be 
made in the manner of the panniers 
of an ass. Zimmees of the higher 
orders must also be prohibited from 
wearing rich garments. . , . The con- 
stniction of infldel places of worship 
in a Mussulman territory is wrong- 
ful; hut those already founded may 
be repaired."— Heday a, voL ii. bk. ix. 
ch. 8. 
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he waa further liable to the payment of two taxes from which the 
Moh&mmedan himself was exempt, the capitation tax and a tax on 
property. There were also certain restrictions in regard to judicial 
matters which were of considerable importance ; he could not, for in- 
stance, give evidence in a Mohammedan court of law against a believer. 

An excellent historical example of the working of these rules, 
which regulate the conduct of the Mohammedan conquerors towards 
the defeated members of the Dar-el-Harb, is given in Professor 
Butler's account of the Arab conquest of 'Egypt. The envoys sent 
by Cyrus from Babylon {i.e., Cairo) to n^tiate with 'Amr for its 
surrender were detained in the Arab camp for two days. "'Amr 
then dismissed them with the usual offer of terms. 'Only one 
of three courses ia open to you: (1) Isl&m, with brotherhood and 
equality; (2) payment of tribute, and protection, with an inferior 
status ; (3) war till God decides between us.' " ' The struggle appears 
to have been renewed, but when the Romans ^ain asked for terms, 
the terms offered were exactly the sama Professor Butler thinks it 
" somewhat surprising to find that the terms offered by 'Amr remained 
the same, but there is no reason to think that they varied either now 
or at any later period in the war." * The final result was that the 
city capitulated, and a "treaty of surrender was drawn up, under 
which it was agreed that in three days' time the garrison should 
evacuate the fortress . . . that the fortress itself, with all treasure 
and war material, should be delivered over to the Arabs, and that 
the town should become tributary."' 

'Amr then proceeded to the conquest of the rest of Egypt. In 
the autumn of the year 641 Gyrus, who had been withdrawn from 
Egypt by Heraclius, returned to Alexandria, and shortly afterwards 
went to Cairo to negotiate with 'Amr for the final surrender of 
^gypt, A treaty was signed on 8th November 641.* "Its terms 
are somewhat variously reported, but the principal covenants are 
given by John of Nildou as follows: — 

"(1) Payment of a fixed tribute by all who came under the 
treaty. 

"(2) An armistice of about eleven months, to expire the first 
day of the Coptic month Paophi, i.e., 28th September 642. 

^ Butler, "The Arab Coaquest of ' Butler, "The Arab Conquest of 
E^ypt," p. S56. Egypt," p. 27S. 

* Ibid., p. 861. * Ibid., p. 320. 
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"(3) During the armistice the Arab forces to maintain their 
positions, but to keep apart and undertake no military operatifms 
gainst Alexandria j the Boman forces to ceaae all acts of hostility. 

" (4) The garrison of Alexandria and all troops there to embark 
and depart by sea, carrying all their possessions and treasure with 
them ; but any Roman soldiers quitting Egypt by land to be subject 
to a monthly tribute on their journey. 

"(5) No Roman army to return or attempt the recovery of 
Egypt, 

"(6) The Muslims to desist from all seizure of churches, and not 
to interfere in any way with the Christians. 

"(7) The Jews to be suffered to remain at Alexandria, 

" (8) Hostages to be given by the Bomana, viz., 150 military and 
50 civilian, for the due execution of the treaty." Professor Butler 
further adds : " Under the first article a general security was ^veu 
for the life, property and churches of the Egyptians, who were 
also to be allowed the free exercise of their religion. For the 
payment of tribute and taxes constituted them a protected people 
(ahl adh dhimmah) with a status implying these privileges. The 
tribute was fixed at two dinars per bead . . . but in addition to 
the capitation-taz, a land-tax or property-tax woe imposed."^ 

No better example could be given of the treatment of Eitabee 
who surrender to their Mohammedan conquerors and become 
Zimmee. 'Amr's statement to the envoys of Cyrus sums up 
the possible alternatives open to them, in accordance with 
Mohammedan Law; and these were the only terms he had power 
to offer. The terms offered by Saladin on the surrender of 
Jerusalem in 1187 are similar. "He consented to accept the city, 
and to spare the inhabitants. Tho Greek and Oriental ChrlBtlans 
were permitted to Uve under his dominion; but it was stipulated 
that in forty days all the Franks and Latins should evacuate 
Jerusalem, and be safely conducted to the seaports of Syria and 
Egypt" ^ A third example of the same kind we shall find in 
the capture of Constantinople. 

The Mohammedan policy of perpetual warfare against all 
unbelievers, until they were all either converted or exterminated, 
was a counsel of perfection dltlicult to realise to its full extent 

' Butler, "The Arab Coaquest of * Gibbon, voL vi. p. 346. 
Egyi>t," p. 321. 
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" If they incline unto peace, do tbou also incline thereto ; and put 
thj confidence in Grod, for it ia He who heareth and knoveth."' 
Thifl puaage of the Koran saggeeta more pacific meaauree. It is 
beyond our province to discuss wbebber this couiuel was due to 
the realisation of the fact that continual warfare was a physical 
imposaibility, when that warfare had to be waged by a smaller 
against a larger body of men; or whether it was due to the 
realisation of the material benefits which were to be gained by 
commercial intercourse even with Harbee. The result was that we 
find a number of passages in the works of Mohammedan lawyers 
in which it is distinctly permitted to the believer to make a truce 
with the unbeliever. But the primary duty ia never lost sight of ; 
bbis peace is only a temporary truce, and when the truce ia 
terminated the old warfare is to be renewed with unabated vigour. 
"Peace," said the Hedaya,* "may be granted to the unbelievers, 
bui it ii only a truee, and may be, if advantageous, broken ; notice, 
however, being previously given to the enemy of the rupture." 
Kudflri, a learned Mohammedan lawyer, writes in very similar 
terms: "If it is seen fit by the Im&m to make peace with enemies, 
or with a portion of them, and it is, in the interest of Moslems, 
advantageous to do so, that is not wrong. But if be shall make 
peace wi^ them for a certain space of time, and should then deem 
it to be for the good of Moslems to break the covenant, he shall 
denounce it to them and renew the war." While the truce 
continued the subjects of the beneficiary power were permitted 
to enter and pass through Mohammedan territory. 

Not only was it allowed to grant a truce to a certain state or 
people among the Harbee, but a similar privily might be granted 
to an individual unbeliever. "If," says Kudliri, "any pilgrim or 
stranger, who ia not a Moslem, come to us imploring protection, it 
is permisaible for him to dwell under our rule, provided the Im^ 
orders it" But this right of protection is of a very limited and 
precarious duration. " If," Eudfiri continues, " he remains amoug 
us tor a full year he must be ordered to pay the poll-tax which, 
if he remain, is to be required of him, for he then becomes a 
tributary received into the class of clients (ijt., Zimmee), nor shall 
be be permitted to return to a hostile dominion." Further, " If a 

> Sale's Koran, p. US. * H«daya, vol ii. hk. ix. 
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free man or free woman pronuBes Becurity to one who is not a 
Moslem, the aecurity promised is to be kept, nor is it right for 
emj Moslem to kill such, unless the securitf be baneful, and then 
the Im&m shall declare it void."^ 

The Harbee who came to Mohammedan territory tuid received 
a passport of protection was called a Musta'min (ie., seekiDg or 
giving safety). BailUe,* in bis "Digest of Moobummudan Law," 
explains, in a summary of the different Mohammedan authorities 
on the subject, the statua of the Musta'min: "Foreigners, even 
when allowed to come into Mussulman territory as Moostamins, or 
under protection, ought not to be allowed to prolong tbeir residence 
beyond a year; and it is the duty of the rulers to give them 
warniog to that effect, while the period may be shortened, if that 
is thought proper, to one or two months. If they neglect the 
wamii^ and continae tbeir residence beyond the period prescribed 
by the notice, they become Zinuneee on its mere expiration, and 
liable to the jizyut or poll-tax ; after which they can no more leave 
the territory and return to their own country. The same liabilities 
are incurred by the purchase of laud subject to the kharaj, or land 
tax, which, so soon as it is imposed on a Moostamin, has the effect 
of converting him into a Zimmee. ... If a woman of the enemy's 
should enter the Mussulman territory under protection and marry 
a Zimmee, she would become a Zimmeeah, because she is bound 
to the place as following her husband. When a foreigner becomes 
a Zimmee or a Mussulman, his connection with his own dar is 
cut off in the eye of the Moohummudan law, and he becomes a 
member of tiie Dar-ool-Islam." 

It is thus clear that a non - Mohammedan might enter the 
territory of the Moslems and there reside, provided he received 
a passport or safe-conduct from the ruler or Im&m. But, unless 
he was willing to become a subject, his residence must not exceed 
a certain limit of time which, according to different authorities, 
varies from four months to a year. If he did reside longer, he, 
ipto facto became a subject, liable to the taxes paid by Zimmee 
and unable in the future to return to his native land. There is 

I See U.S. Consular Report, 1861. vol. iL bk. ix. ch. vi. The chapten on 

* Baillie, pp. 171 to 173. See aleo Mnsta'miD, Truces, and Perpetual War 

Futawa Alumgeeree, voL iL p. 334 ; are not included in the 1670 edition of 

Inajah, voL ii. p. 66S ; and Hedaya, Hamilton's Hedaya. 
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Uttle doubt that the Mohammedan rulers of "Egy^t or the Levant 
would consider the residence of the European traders in their 
cities as "advantageous and in the interests of Moslems;" but it 
IB equally clear that these same traders would have considerable 
hesitation in so residing if the rules of Mohammedan Law were 
to be strictly interpreted. The Capitulations, which we have now 
to consider, were simply grants or permissions of residence to 
MuBta'min ; but they recognised the particular circumstances of 
the case, and went considerably further than the strict law would 
have allowed. The circumstances were so peculiar, and affected 
such essential interests of the Mohammedans themselves, that an 
equitable extension was allowed. 
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CHAPTEB IV 

THE TRADE OF EGYPT FROM THK TWELFTH TO THE 

SIXTEENTH CENTURY 

It is difficult to detennine the exact date at which the Mohammedan 
rulers of the Mediterranean States first granted Capitulations or 
special privilegee to the European merchants who carried on trade 
with them. Although Egypt was conquered by the Arabs in 641, 
the country does not appear to have settled down to a very peace- 
ful existence for some centuries later. It is probable, however, 
that a certain amount of trade was carried on between Europe and 
Egypt during these years, in spite of the disordered state of the 
country; but the merchants who undertook it, must have done so 
at considerable risk. It was not, in fact, until the time of the 
Fatimitee, 969 to 1171, that Egypt began to prosper; under these 
rulers the population increased with wonderful rapidity, and her 
trade with the East, as well aa with Central Africa, developed to 
a very great extent Under these circumstances we should be 
safe in assuming that her trade with Europe underwent a corre- 
sponding development at about the same date ; we are, however, 
able to produce evidence to show that this development did actually 
take place. 

Pisa, as we have already seen, was one of the first of the Italian 
States to develop a trade with the East ; and liad already in the first 
years of the twelfth century, received special privileges from the 
Christian States in the East. An Italian, Michele Amari,^ has 
made an interesting collection of documents selected from the 
Government archives in Florence, these documents include treaties 
and other diplomatic writings which passed between the Pisan or 
Florentine Governments and the rulers of the different Mohammedan 
States situated on the northern coasts of Africa. There are over a 
hundred of these documents in all, and a very lai^e majority of them 

' "I Diplomi Arabi de E. Archirio Fiotentino" : di Michele Amari, Flor- 
ence, 1863. 
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refer to Egypt and Tunis ; but other states, such as Morocco, Tripoli, 
and the Balearic Islands, are also included. The earliest document 
mentioned by Amari is of the year 1150, and the series continues in 
an uninterrupted succession down to the sixteenth century; for 
when Pisa became subject to Florence in 1406, the tatter state 
carried on the same policy which had been bo sucoeBBfully followed 
by Pisa during two and a half centuries. Among these many docu- 
ments we are only interested directly with those which concern 
I^ypt ; but we may add that the Egyptian documents are, for all 
practical purposes, exactly similar to those relating to the other 
states. 

Among the Pisan documents which affect Egypt, the earliest of 
importance is a Capitulation granted to the Government of Pisa by 
tile Khalif of 'Egypt in February 1154.^ This Capitulation was 
renewed by the great Saladin on 25th September 1173.* Similar 
privil^es in Eg)-pt and Syria were accorded to Florence on 22nd 
September 1422,* these privileges being again renewed by Kait Bey 
in the years 1488 and 1496.' These renewals were continued till the 
very eve of the Ottoman conquest, the last renewal being by El 
Ghuri on 2nd July 1509 ;' the date of the conquest of Egypt by the 
Turkish Sultan, Selim I., being 1517. Thus from the time of the 
Fatimites to the Ottoman conquest of I^ypt we have a direct aeries 
of Capitulations granted to a European State. Similar Capitulations, 
renewed from time to time, were enjoyed in the same Mohammedan 
States by Venice, Genoa, Amalfi, and by the Catalans. France does 
not appear to have entered into direct relations with Egypt until 
1510, when she received certain privileges from El Ghuri;* but even 
at this date the same consul acted for the French, Catalans and 

) Amari. p. 211. 149S to 1&06) as the first French Consul 

* IbitL, p. 257. in I%jpt ; and lie was also Consul to 

* Ibid., p. 338. the Catalans and Neapolitans. It was 

* Ibid.f p. 184. Jean-Piene Benoiat, the successor of 

* Ibid., p. 391. Philippe, wlio was also Consul to the 

* By certain authors it b claimed French and Catalans, who received the 
that the French were granted the right Capitulation of 1&2B from Suleyniau II. 
to maintain a Consul at Alexandria for the Catalans and French. Rey 
ftfter the defeat of Louis IX. at Man- quotes a tetter from El Qhuri to Lonis 
aouroh ; but the authorities quoted by XII., granting certain privileges to the 
Rey in opposition to this statement are French in 1610, and these. Bey asserts, 
sofBciently strong to disprove it Rey were the first granted to the French. — 
speaks of Philippe de Parte (about Rey, pp. 104 to 114. 
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Neapolitans. The French, however, appear to have established a 
kind of commercial supremacy in I^ypt by the year 1580.^ 

The trade of England with the MediteiTanean States does not 
appear to have acquired any remarkable importance till the six- 
teenth century ; and even then it was not till the close of that 
century that it assumed a permanent character. The granting of a 
charter to the Levant Company in the year 1581 * may be taken as 
the event marking the commencement of this permanency. The 
earliest privilege, of which we can find a record, granted to as 
English merchant, is " the safeconduet and privilege granted by the 
Sultan Solyman, the great Turke, to Master Anthony Jenkinson at 
Aleppo in Syria, in the year 1553." ' This charter grants freedom to 
"enter harbours," with exemption from all "custome or toll what- 
soever, save only our ordinary duties," and liberty to "traffike, 
bargaine, sell and buy, lade and unlade, in like sort and with the like 
liberties and privileges, as the Frenchmen and Venetians use, and 
enjoy, and more if it bee possible, without the hinderanee or impefiche- 
ment of any man. And furthermore wee charge and command all 
Viceroyes, and Consuls of the French Nation, and of the Venetians, 
and all other Consuls resident in our Countreys, in what part or 
province soever they be, not to constraine, or cause to constraine by 
them, or the sayd Ministers and Officers whatsoever they be, the 
sayd Anthony Jenkinson, or his factor, or his servants, or deputies, 
or his merchandise, to pay any kind of consuUage, or other right 
whatsoever, or to intermeddle or hinder his affaires, and not to molest 
or trouble him any maner of way, because our will and pleasure is, 
that he shall not pay in all our countreys any other than our ordinarie 
custome." 

We find in Hakluyt's " Voyt^es " several references to the trade 

' In " Notes concerning the trade in ' " The Lettera patents, or privileges 

Alexandria, 1684" (Hakluyt, vol. v. graunted by her Majestie to Sir Edward 

p. 272J, we read : " The Venetians have Osborne, Master Richnrd Staper, and 

a Consul themselves. But all other certaine other Matchauta of London 

nations goe to the French nation's Cod- for their trade intQ the dominions of 

8ul, who will give you a chamber tor the great Turke, in the yeere 1581." — 

yoiiraelvesapart, ifyouwillsohaveit." Hakluyt, vol. v. pp. 193 to 202. 

See also " A description of the yeeriey * "The safeconduet or privilege 

voyage or pilgrimage ot the Mahumi- given by Sultan Solyman the great 

tans, Turkes and Moorea unto Mecca Turke, to Master Anthony Jenkinson 

in Arabia, 1680."— Hakluyt, vol. v. pp. at Aleppo in Syria, in the yeere 1653." 

329, Ac. —Hakluyt, vol. v. pp. 106, 110. 
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of English Bhips in the Levant at the commencement of the sixteenth 
century, "In the yeeres of our Lord, 1511, 1512, &e., till the yeere 
1534 divers t^ ships of London . . . had an ordinairie and usuall 
trade to Sicilia, Gaudie, Ohio, and somewhiles to Cyprus, as also to 
Tripolis and Barutti in Syria. . . . The commodities which they returned 
backe were, Silks, Chamlets, Eubarbe, Malmeaies, Muskadels and other 
wines, sweete oyles, coteen wooll, Turkic carpets, Galles, Pepper, 
Cinamom, and some other spices, &c. Besides the naturall inhabit- 
ants of the foreaayd places, they had even in those dayes, trafBque 
with Jewes, Turkes, and other foreinera. Neither did our merchants 
onely employ their owne English shipping before mentioned, but 
sundry straagers also: as namely, Candiots, Baguseans, Sicilians, 
Genoezes, Venetian galliasses, Spanish and Portugall ships." ' Fur- 
ther on we read : " This trade with the Levant was very usuall and 
much frequented from the yeere of our Lord 1511, till the yeere 
1534, and afterward also, though not so commonly, untill the yeere 
1550. . . . Sinca which time the aforesaid trade (notwithstanding the 
Grand Signior's ample privily granted to M. Anthony Jenkenson, 
1553 . . . ) was utterly discontinued, and in manner quite forgotten, 
as if it had never bene, for the space of twenty yeeres and more. 
Howbeit the discreete and worthy citizens Sir Edward Osborne and 
M. Eichard Staper seriously considering what beuefite might grow 
to the common wealth by renuing of her Majesties customes, the 
farthering of navigation, the venting of diverse general! commodities 
of the Realme, and the inriehing of the citie of London, determined 
to use some effectual meanes for the re-establisliing and augmenting 
thereof."* The result was that they sent William Harebome as 
their agent to Constantinople, where he arrived in October 1578, 
" Where he behaved himselfe so wisely and discreetly, that within 
few months after he obtained not only the great Turkes lai^e and 
ample privily for himselfe, and the two worshipfull persons afore- 
said, but also procured his honourable and friendly letters unto her 
Majestie. . . . " * 

These negotiations so auspiciously opened by Hareborne resulted 
in the first Capitulation granted by the Sultan of Turkey to England. 
William Harebome was deservedly appointed British Ambassador 

> "The antiquitie of the trade with ' Hakluvt, vol. v. pp. 167 to 
English sliips into the Levant. "-~Uak- 169. 
luyt, voL V. pp. 62, 63. ^ Ilnd. 
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"in the partes of Turkie" in 1582;' and we find "A letter of the 
English Ambasaadour to M. Harvie Millers, appointing him Consull 
for the English nation in Alexandria, Cairo, and other places in 
Egypt, 1583 ; " * and " The eonunisaion given by M. William Hare- 
bome, the English Ambassadour, to Richard Forster, authorising him 
Consul of the English nation in the parts of Alepo, Damasco, Aman, 
Tripolis, Jerusalem, &e., 1583." ' Thus by the end of the sixteenth 
century we find the British trade fairly well estabhshed all round 
the Mediterranean, and the way opened for the institution of the 
Capitulation system. We shall deal fully, at a later period, with the 
Capitulations granted to England by Turkey, but we may mention 
here that a complete series of similai' Capitulations is to be found in 
Hertslet.* Tims between April 1682 and Ai^st 1816 we find no 
fewer than fourteen documents deaUng with commercial privileges in 
Algiers; while there are e^ht with Morocco between January 1721 
and April 1791 ; nine with Tripoli between October 1662 and April 
1816 ; and six with Tunis between October 1662 and April 1816. 
Fuller reference will be made to some of these later. 

We shall in our next chapter give a full account of two of the 
Pisan Capitulations with Egypt, namely, that granted by Saladin in 
1173, and that of Kait Bey in 1488. But before doing so it will 
help to a better understanding of these documents if we try to 
obtain a clearer conception of life in Egypt at the time. There is an 
interesting account given of Egj-pt in the time of Kait Bey in the 
writings of a German pilgrim, Bernard de Ereydenbach,' Canon of 
Mentz, who visited Cairo and Alexandria in the autumn of 1483, just 
five years before the Florentine Capitulation. Some of Breydenbach's 
personal experiences show very clearly the necessity for a number of 
the special regulations provided for in this Capitulation. The 
description" given by Breydenbach of Cairo seems a little exa^er- 
ated ; but, as he naively remarks, he did not count himself, but only 

' "The Queenes Commiasion under ' " Sanctarum Peregrinatiomim," 

1- • e, to her servant master Bemardi di Breydenbach, tolio 88. 

William Harebome, to be hermajeaties '"Dicitur «tiain quod numenis 

Ambasaadour or A^ent, in the partes of parrochiarum aive ut ftiunt contra- 

Turkie, 1582." — I^kluyt, voL v. pp. tanun in ipse urbe ascendat ad viginti 

2S1 to 224. quatuor milUa, Vci-um ex illis non nM 

' Hakluyt, vol. v. p. 259. quattiiordecim millia hujuamodi con- 

' Ibid., p. 260. traWrum portis et seria singulis noctibus 

* He rialet's " Commercial Treaties," clauduntur. . . . Nam longe plures in 

vol. ii. eft aunt homines qui propriis careutes 
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repeata what he was told. There were, according to his account, 
24,000 quarters or parishes, of which 14,000 were closed at night 
with doors and locks. It would take four hours to cross the town, 
and ten to go round it. He speaks also of 15,000 Jews being in 
Cairo, and states that the Venetians had a consul in that city. 
Since he was a Christian he was not allowed to enter Cairo without 
a dragoman, as otherwise it would not be safe to do bo ; even under 
this protection he and his friends were frequently treated rather 
hia diebus ipsi in miischkeis congre- 



gantut et quaudo precipuas habent 
Bolemnitatea nee aunt in Aleicandria 
domns ulle dicCis fonticis piilchriores 



domibus domiiuDt sub divo qiutm 
venetiis habitatores. Audita refero 
ueqiie eniin ipse niimeiuri- Nam 
Judeonim supra XV. millia ibi dice- 
bantur habitare, omnea nrtifrcia 
cent«a vel niercationibus vacnntes 

" Habent namque veneti semper 
unum ex suis in Chajro qui et 
voeatur.qiii prodefensioneniErcatorum 
in Alexandria et mercantium apud 
Soldanum laborat. . . , 

"Nullatenus enim absque ejus tui- 
tione poaaent Cbrisliani vel judei 
civitatem illam potentisBimam ingredi 

" Quo facto precedente trutzelmanno 
per medium Chayri proteasimua iu 
asiuis cuia aarcinulis nostris contra 
Nyluni, qua in via irriaiones iterum et 
contumelias atque enim percuasiones 
austinuimua non paucas. . . . 

" Ducti ita in curiam regis Slcilie 
que est fonticua cathaloniorum ab jpao 
curie inhabitatore qui consul cathalon- 
iorum cognoniinatur liumaniter et 
benigne fuinius suscepti, assignaCiaque 
cameris res noetras intulimus in cas. 
Est autem fonticua domua grandis in 
qua et negociatorea et mercea eorum 
conservantur ubi et forum rerum 
venalinm habetur. Quamvia enim et 
veneti in Alexandria duos habent 
fonticoe et Januenses unum, peregriui 
tamen aholim in fontico Cathaloniorum 
se recipere consueverunt. Nam et ab 

ejnedem fontici consule prot«guntur audrini cui non paucos propinavi 
tmtzelmanno Alexandrine sibi aux- ducatos, obtinui quod res mee per 
ilium ferente. . . . dictaa custodiaa sine peracrutatione 

" Singulis aiitem noctibus omnes f uerunt educte. . . . 
fontici per sarracenos a foria clauduntur "Illis etiam diebua videntes Alex- 
ne qnis ingredi poaait vel egi-edi, aed et andrini qui pei' mare ^■agabantu^ 



"UIb perspectis ad n 
ubi magnua erat horn in urn conventus 
circa mercaUirea qui species ai'Omaticas 
saccis imponebant. Siquidem dum in 
camciis epecius ad mare de fonticia edn- 
cuntur navibus inferende, sarracenorum 
official 68 Stan tes in litoresaccoaevacuant 
perscrutautes ne forte aliquidpretioeimi 
inter ^peciea abeconditum efTeratur. 
Cumque ita circa apeciea laburatur 
pauperea et inopes niulti adcurrunt 
ea que manua fugeiiut imponentium 
raptim colligentea et que furtim aufer- 
unt mox in via sedentes veiiduut, . . . 

"... quod per singulaa custodiaa 
sarraceni de omnibua rebna et personis 
grave exigunt pedagiumsive theloneum 
decimum denarium de centesinio juxta 
auum compotum recipientes. Sunt 
autem tres cnstodie inter tuare et civi- 
tatem : quarum prima est circa portam 
inferiorem que ducit in urbem ; secunda 
vero longe ab ea in exteriori porta que 
ducit ad maiHi inter muros civitatis ; 
tertia autem est in litore maris. In 
his omnibus officiales Soldani omnes 
tarn intrantea quam exeuntes diligenter 
examinant et perscrutautur et potiaai- 



a auxilio trutzelmanni noetri Alex- 
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roughly, and were chai'ged excessivelj high prices, and sometimes 
compelled to pay twice over. In Alexandria they went to the 
Funduk of the King of Sicily, which was, at that time, shared with 
the Catalans ; and were there the guests of the Consul of the Catalans. 
The Venetians appear to have had two Funduks at that time in 
Alexandria, and the Genoese one; but it seems to have been the 
practice of pilgrims to go to the Funduk of the Catalans, and to 
place themselves under the protection of the Catalan Consul. The 
greatest difficulty seems to have been experienced by fore^ers 
in dealing with the custom-house officials, whose charges on goods, 
even when leaving the country, were very heavy : in fact, in leaving 
the city a stranger had to pass through no less than three customs 
houses. When we remember that the most important part of the 
Egyptian trade was passing from East to West we realise tlie 
disastrous effect this system must have had on the profits of the 
European merchants, and we are therefore not surprised to find 
in the Capitulations a clause which stipulates " That the Florentine 
merchant, after he shall have sold or bought merchandise in Alex- 
andria or elsewhere and paid the established duties and charges, 
shall be able to return freely to his own country, or whithersoever 
he will, without being held to pay neither one farthing more or 
less." Breydenbach, by the assistance of his dragoman, was fortu- 

apud ae quanclam discipliiiatas habet 
oolumbaa sic edoctaa ut quouiimque 
perrexerint iiide ill ipsiua abiiraldi 
curiam reverCantur. Eanun diias aut 
tres nauclari emissi in occuisum naviura 
seciua recipientea educunt per mare 
usque ad locum in quo adventautes 
poBsuut eiplorare, u]>i mox conscriptam 
cedulam uontineatem que ecitu neces- 
saria aunt ad collum atispendunt uniiis 
cotumbe, eamque Binimt avokre, que 
txintinuo volatii ad mensara uaque 
amiraldi cedulam aRerens quales sint 
venientea indicac. . . . Porro ai iiau- 
cleri ab ipao amiraldo miasi navium 
conditionea inveatigare nequiveriut, hoc 
ipsiun per columW aibi renuntiant qui 
slatiin armataa mittit fustea tradens in 
mandatia ut advenientes invadant, de- 
predeotuv eC apolient, quod et faciunt 
niai eoa invenerint fortiorea ul, dictum 
est jam aiipra." — Brejdenbach, folio 88. 



aavem alieoam portiii applicare et earn 

expugnautes ceperunt captanique intro- 
duxerunt in portuia victorea apolia 
inter se distribueut«s more pivatarum. 
!Nisi enim naves Alexandriam applicare 
volentes potenter sint armate ab ipais 
Alexandrinis ant«quam in portum 
venerint spoliautur, queni cum intra- 
verint secure sunt quandiu steterint in 
eo. Orandis etenimeat sarracenis ciua 
pro cuatodia portua illius, unde et dtioa 
qui intra civitatem habeutnr mont«s, 
qui liominum manibus facti sunt 
aasidue coiiscendtuit ut maria contem- 
plentur looge lateque Inde proapicient«a 
si qua videant vela que mox ttbi 
vidi^rint Amiraldo denuntiant qui 
cutsoriam emittens naviculam de con- 
dition e inquirit advenlantiuni. Et 
iliiidquid forte creditu sit difficile 
taiuen omniiio ita sease habet quod 
narrabo. Ipse Admiraldua aemper 
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Dately able to avoid these cuBtoms officials, especially as the goods 
were frequently plundered duriug the examination. Another 
practice, mentioned hy Breydenbaoh, explains the necessity of the 
clause found in all Capitulations, hy which permission is granted 
to the foreigner to come within Mohammedan territory and enter 
her ports in safety and without interference. A general system 
seems to have been oi^anised in Alexandria, which provided that 
sentries should be posted all along the coast, whose duty it was to 
send immediate notice to the admiral of the port as soon as they 
sighted a sail on the horizon ; the admiral, on receipt of such infor- 
mation, immediately despatched a fast sailing vessel to intercept 
the new-comer and make inquiries as to her nationality and business. 
Each of these fast cruisers carried a number of carrier pigeons on 
board, and one of these was despatched to the admiral with infor- 
mation concerning the foreign vessel; if the information was not 
Batisfactory, armed ships were despatched from the port, with results 
disastrous to the too adventurous merchantman. In fact, during 
Breydenbach's short stay in Alexandria, he witnessed the pill^^ of 
at least one such merchant vesseL 

We shall finish this chapter by a more peaceful account of Alex- 
andria in 1580, a century later than Breydenhach. " It is certaine 
that this haven of Alexandria is one of the chiefest havens in the 
world : for hither come to trafBque people of every Nation, and all 
sorts of vessels which goe round about the citie. It is more inhabited 
by strangers, marchants, and Christians, then by men of the couotrey 
which are but a few in number. Within the citie are five Fontechi, 
that is to say, one of the Frenchmen, where the consul is resident, 
and this is the fairest and most commodious of all the rest. Of the 
other foure, two belong to the Venetians, one to the Buguseane, 
and the fourth to the Genoueses. And all strangers which come to 
trafBque there, except the Venetians, are under the French ConsulL 
It ia also to be understood that all the Christians dwell within 
their Fontechi, and every evening at the going downe of the sunne, 
they which are appointed for that office goe about and shut all 
the gates of the saide Fontechi outward, and the ChristianH shut the 
same within : and so Hkewise they doe on the Friday (which is the 
Moores and the Turkes Sabbotb) till their devotions be expired, and 
by this meanes all parties are secure and voide of feare : for in so 
doing the Christians may sleepe quietly and not feare robbing, and 
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the Moures neede not doQbt whiles they sleepe or pray, that the 
Chrietiaiia ehotild make any tumult, as in times past has 
happened."^ A comparison between these two accounte shows 
what a vast difierence even a century had made in the intercourse 
between the Christian merchants and the Moslem inhabitants of 
Egypt, an intercourse which had only been rendered possible by the 
system of Capitulations. If the next centuries witnessed no similar 
development, the cause may be found to some extent in the partial 
cessation of trade by the Egyptian route to the East, but probably 
more in the reactionary influence of the Turkish governors, who, as 
long as they received the appointed tribute, cared little for the 
welfare of Egypt or the development of its trade with Europe. 

1 " Adeacriptionoftheyeerly voyage Arabia." 1680. — Haklujt, vol, v. pp. 
or pilgrimage of the Mahuraitans, 329 to 332- 
Turkes and Moores unto Mecca in 
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CHAPTER V 

THE RIGHTS AND PRIVILEGES GRANTED BY THE EARLT BOTPTIAN 
CAflTDLATIONS 

The Arab documents contained in Amari's collection are written 
sometimefl either in Latin, Italian or Arabic, and sometimeB in two 
or more of these languages. One of these documents is in Italian, 
but written in Arabic characters. In referring to the difficulty 
experienced in translating those of them which had been written in 
Latin, Amari says: "Coptic priests and Italian merchants had 
laboured upon them together ; the former to transpose the Arabic 
into I know not what idiom, and the latter to translate it into Latin 
which was both ungrammatical and mixed with Italianisms, and 
with some Arablams ! " The style of the first of the two Capitula- 
tions,' which we have chosen for special consideration, namely, that 
granted by Saladin in 1173, is very rambling and passes from one 
subject to another without, often, any very apparent sequence. The 
style of Kait Bey's Capitulation is a very great advance upon its 
predecessor. It is arranged into thirty articles, thus initiating the 
practice which led to the name Capitulation. Each article may be 
divided into two parts : the first is in tiie form of a complaint, asking 
for redress of certain grievances, or of a demand for some special 
privilege ; the second part is in the nature of a promise of redress, 
and takes the form of the clause, " We ordain the execution of this 
caput," * or " whereof we ordain the execution." 

The immimities, privil^es or acts of redress demanded, were moat 
frequently in reference to some special grievance, or to some special 
misconduct of Government officials; and this is so, especially, in 
reference to the acts of the customs offieiala. Abuses similar to 
those described by Breydenbach, for instance, when the merchants 

' An Engliat translation of these Consular Report, 1881, already referred 
two Capitulatbns ia to be found to. 

in an Appendix to the U.S.A. * "Ordiniano I'excnzione di questo 
capitolo." 
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arrived with their eacka of goods, which the officials of the customB 
insieted upon emptying on the road, in order to make sure that they 
did not conceal something of speoial value, the natural result being 
that the crowds of be^^ars, who haunted the place, stole large 
quantities of the goods and sold them on the streets. But there 
were, besides these clauses redressing special grievances, a number 
of clauses granting privileges which occur in all Capitulations, and 
thus form a conunon rule or practice. Among these latter the more 
important are: The ri^t to enter and reside in the Egyptian 
territory, the right, in other words, of the Musta'min, which, of 
course, included the right of safety to person and property; the 
right of freedom of reUgion ; the right to have a special quarter or 
Funduk ; immunity from the local jurisdiction, and the privil^e of 
being judged by their consuls, according to their own law ; the right 
of succession according to their own law ; and privil^es in respect 
to customs dues. 

In regard to these, the " Funduk " appears to have been a walled 
enclosure, in which there were sleeping-rooms for the merchants or 
travellers, stalls for their horses, and warehouses for their goods. 
Frequently the consul had his residence here, and the courtyard was 
used as a market-place. The gates were closed at night and on 
Mohammedan festivals; and, in fact, the stranger hved within the 
"Funduk" as if he were within his own territory. They appear, 
frequently, to have been the best built and most striking buildings 
in the city. From our point of view, they resembled the quarters 
granted by the Christian rulers of the Levantine States to the ItaUan 
merchants; and it is probable that they did in time develop into 
quarters. Heyd describes the "Funduk" in the following terms: — 
"En Orient, on employait le mot arabe 'fondouk' pour designer des 
b&timents construits aux frais de I'Etat et mis & la disposition des 
voyeurs ; les marchands pouvaient y loger, y emmagasiner on y 
mettre en vente lenrs marchandises, enfin y trailer leurs afiaires. 
La s^nification de ce mot est identique k celle du mot 'khan;' 
c'est de U que vient le mot ' fondaco.' " ' The privilege in regard 
to succeBsion was merely in accordance with the ordinary rules of 
Mohammedan Law in reference to Musta'min, " When a Moostamin 
dies within the Mussulman territory, leaving property in it, and heirs 

' Heyd, t. ii. p. 430, not*. 
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in his own country, the property is reserved for them until they 
establish their right to it." ' The Mohammedan rule in r^rd to 
the right of jurisdiction over Mueta'min is, " Foreigners residing as 
Mooetamin in the Dar-ool-Islam or any Mussulman country are 
presumed from accepting protection to submit themselves to the 
Jurisdiction of the Moohummudan judge in all matters accruing 
subsequently to their becoming Moostamins, though not for auy 
previous thereto," ' The privilege of being exempt from the juris- 
diction of the local courts was, therefore, a special privil^e not 
usually accorded to Musta'min, The other privileges have already 
been discussed under the rights of Musta'min. 

Saladin's Capitulation commences with an order addressed to 
all his subjects, ordaining them to obey his commands, as contained 
in the following document. A description then follows of how 
Aldebrand came to him as the representative of the Piaans ; " and I 
heard from his mouth and understood from his letters that they 
desired to have our love, to obey our orders, and to come into our 
state as they were wont to do heretofore." The first clause of these 
privileges refers to a duty on wood, iron and pitch which was reduced 
from 19 per cent to 10 per cent., aU other goods to pay the duty 
already in force. Then follow instnictiona to the officials as to the 
mauner in which this duty was to be collected from the Pisans: 
" They must be treated with love, and they must be made to pay 
the duty in a kind way and amicably, and they must pay nothing to 
any servant of the customs house, be he great or small." The 
customs-house officers had been in the habit of demanding higher 
customs dues than they were entitled to. This practice was to cease, 
and likewise the practice of the port ofiicials of taking away the 
sails or rudders of a merchant vessel, as a means of extorting money 
from the owner. 

" They b^ed that we would permit them to repair the Funduk 
for their use." " So also they prayed us for a bath, and we granted it 
to them, and the custom house was to pay all for them, and on the 
day they were to go to it to wash themselves no stranger was to be 
allowed to go into it, and no one else was to be allowed tiiereiu." 
" As to the church which belonged to them, and which we gave them, 
they shall have it as they had it before ; and when they go to tiie 

> Baillie, p. 175. < Baillie, p. 174. 
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church they shall not euSer any molestation whatever, neither on 
the way nor within the church ; and inside the church do noise may 
be made which might interfere with their hearing the word of God 
according to the precepts of their law. But they may observe their 
law even as the precepts of God and their laws ordain." 

The official hbripens appears to have dealt unfairly by them, 
when he weighed their goods for sale. In consequence " they begged 
us that they might be allowed to keep, in their Fundnk, a steel 
balance for their use, and be allowed to sell and buy with it, which 
we granted them, since we knew that merchants can neither buy nor 
sell without justice." 

The immunity from local jurisdiction is thus stated : " I have 
also given orders to my Bajitli, both in the past and in the future, that 
they cannot occupy themselves with any litigation or matter between 
the merchants without their consent, nor institute actions against the 
merchants so as to delay them. ..." The privil^e in regard to 
successions is in the following terms : — " They prayed that whoever 
of their nation should die in our realm and leave money or wares, 
that these should be taken by his companions in order to deliver 
them to their relatives in his country. And those who take these 
goods must write letters and give security that they will deliver 
everything to the relatives. This we granted them, for the law 
ordains it} and justice requires that it be thus done." These are the 
most important clauses; there are, however, a number of others 
dealing with complaints of ill-treatment of one sort or another, but 
generally at the hands of officials. There is also a general clause in 
reference to the piratical acts committed by the Mohammedans. 
"They b^ged us that they wished to stop our people from doing 
them harm by sea, and from opposing them during the voyage, and 
from robbing them." 

When we remember that the date of this Capitulation was 
fifteen years before the capture of Jerusalem by Saladin, we are not 
surprised to find that the Pisans were made to promise, on their part, 
not " to give succour to the enemies of our kingdom nor cause harm 
to any of our cities or castles whether in the East or in the West ; " 
and " they bound themselves not to carry, neither by sea nor by land, 
any man who might wish to do harm to our realm, nor to come with 

> See ariit. Baillic, p. 176. 
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any man who might wish to make war upon or besiege our lands, 
nor to damage any Saracen merchant, nor tetray him, nor deceive 
him. And that if any Saracen should accompany them, they should 
keep and guard him like their own selves and not hand him over to 
the enemy." 

The Capitulation granted by Eait Bey to Liiigi della Stufa 
commences much in the same manner as the last; it states how 
Lu^ "has presented himself at our illustrious gate, and after having 
had the good fortune to stand in our illustrious presence, and set 
forth in the name of his master the thii^ touching the Florentine 
nation and its merchants, t<^ther with the capitulations of commerce 
already established by the Sultans, our predecessors, and haa 
requested of our benificence the renewal and confirmation of the said 
capitulations through and by our illuBtrious commandment from us." 
Then follows the order to " all our ministers " to obey his commands, 
and "put into execution the clauses of this capitulation." 

The first article of the Capitulation grants the Florentines the 
usual privilege of entering the country in safety, and commands that 
no one shall interfere with, or cause harm to, their persons, ships, 
goods or servants. This free entry, however, being subject to the 
payment of the ordinary customs dues. Article 26 reiterates this 
command that no harm shall be done to the Florentine ships. This 
repetition is perhaps not surprising, when we recall what Ereyden- 
bach wrote about the treatment accorded to foreign ships in the port 
of Alexandria at this date. Breydenbach's account of the behaviour 
of the customs officials also helps to account for the fact that the 
large majority of the articles of this Capitulation deal with matters 
connected with the customs. For instance, if, in order to cause 
inconvenience to the merchants, the customs officials refuse to 
examine their goods, the merchants shall after three days be at 
liberty to sell the said goods, on giving the customs a note of their 
value. Compensation is to be allowed to operate in reference t« 
debts owed to and by the customs. Article 3 deals with a typical 
complaint, and recounts how the customs officials " opened the bales 
with violence and confusion, and in such a way that some of them 
were able to appropriate pai-t of the said merchandise by falsely 
asserting that they had bought the same." 

The privilege in regard to successions is dealt with in Article 9. 
" That should a Florentine pariah in our Moslem dominion, having 
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previously made a will, none of the Moslems or others can hinder 
the carrying out of his wishes, nor claim the effects or money of 
the perished Florentine, nor cause the same to be burdened by any 
costs by our governors or ministers. On the other hand should a 
Florentine perish without a will, let his effects remain under the 
care of his consul until the arrival of the Intimate heirs." This 
is much more fully developed, and shows a considerable advance on 
the corresponding clause of Saladin's Capitulation. The use of the 
word " perish," however, is interesting, as marking a distinction in 
the future state of the unbeliever after death. For the believer 
there is a Paradise, but for the unbeliever death means the end 
of existence; he perishes. 

The clauses dealing with immunity from jurisdiction are likewise 
more fuUy developed. Disputes arising between a Florentine and a 
Mohammedan are provided for under Article 11; while Article 14 
provides for disputes between Florentines. "No Mohammedan can 
accuse or bring an action i^inst the Florentine merchants except 
in the court of the president of the custom house ; and in case the 
action shall not be terminated by the said president according to 
the rules of justice, it is our will that the revision and decision 
thereof shall be referred to our illustrious tribunal" " Should any 
disagreement or dispute arise between the said Florentines, no 
governor or Mohammedan judge shall interfere in their affairs, but 
jurisdiction therein shall belong to the Consul of the Florentines," 

Two articles refer to contracts entered into between Florentines 
and Mohammedans, Article 7 says : " That neither the Florentines 
nor the Moslems can fail to fulfil the contract made between them 
and communicated to the court of the weigher." And Article 25 ; 
"The accounts between a Florentine and a Moslem, which have 
been entered into and registered in writing, shall be valid, and 
neither of the two parties shall be able to withdraw from accounts 
so made, unless by judicial means." Article 18 provides that a 
Florentine shall not be held responsible for the debts due by another 
Florentine to a Mohammedan. 

The only other articles of interest are— Article 27, which provides 
for a Funduk: "The Florentine consuls and merchants shall have 
a iixed site for their dwelling place in Alexandria, and special store 
houses, just as other European natives have ; " and Article 15, which 
dispenses with the regulations enforced gainst Musta'min in the 
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matter of dresB; "Should any Flotentme make a voyage from one 
part of our Moslem dominione to another, he may, for the greater 
security of his person and his property, dress himself, while travelling 
on the way, like a Mohammedan and so escape unpleasant encounters 
and vexations; and no one shall interfere with him in r^ard to 
his eating and drinking, nor burden him with any costs or chaiges." 
Within their own Funduk the foreign merchants appear to have 
enjoyed perfect freedom In regard to the question of food and 
drink; for instance, Breydenbach speaks of having seen a pig in 
the Venetian Funduk. There is no article expressly relating to the 
right of religion ; but this is not surprising, as it was in accordance 
with ordinary law to allow the Musta'min to worship according to 
his own religion. The rule was probably so well established, and 
so universally recognised, that it did not require to be particularly 
specified. Breydenbach speaks of attending Mass in the chapel of 
the Catalan Funduk. 

These earlier Capitulations, apart from the clauses dealing with 
special complaints or with the regulation of the customs, were simply 
the application to European merchants of the Mohammedan Common 
Law with reference to the Musta'min. The Musta'min was entitled 
to a safe-conduct protecting his life and property, and allowing 
him to freely enter the Mohammedan territoiies; he was entitled 
to worship according to his own religion; and, on his death, his 
property passed to his heirs according to the law of his own country. 
The common law was simply modified to meet the special circum- 
stances, which the presence of a community of non-Mohammedan 
merchants involved. The most important of these modifications 
referred to jurisdiction, nor is this surprising when we consider 
the narrowness of Mohammedan Law, which was a law as sacred 
to believers as ever the Jus Civile was for the Soman patrician. 
And, further, there was no commercial law to be found in the 
Mohammedan system. The Mohammedan rulers realised the im- 
portance, to the welfare of their country, which the presence of 
these foreign merchants implied; they also realised that "merchants 
cannot buy or seU without justica" 

Perhaps the most remarkable point, which distinguished these 
Capitulations from the Mohammedan Common Law, was to be found 
in the greater sense of security which they guaranteed to the foreign 
merchant. While the protection accorded to the ordinary Musta'min 
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was eBseotiallj temporary, and frequently uncertain, that accorded 
to the European merchant had as its characteristic tlie principle 
of permanency. It might be true that there could be no " Peace " 
between the Bar-el-Islam and the Uar-el-Harb, and that the most 
that could be conceded was a " Truce " ; yet this truce was renewed 
with such regularity that it must eventually have given that feeling 
of permanency which alone can form the basis of successful com- 
mercial relations. The real interests of the country were intimately 
bound up in the continuance of this commerce, and this fact must 
have had considerable influence on the Mohammedan rulers. It 
is undoubtedly true that the people and the ofticials did uot always 
realise this fact, and did prey upon the unbeliever, cheat him, and 
plunder him in every way they could; but it only required a 
complaint made in the right quarter, and a command was issued 
to them to treat the foreigner with justice and civility. In comparing 
these privil^ea with those granted by the Christian rulers of the 
East, we find that they are, in principle, the sama There is the 
same permission to enter the state, the same commercial privileges 
in reference to the customs, the same religious freedom, the same 
immunity from local justice, and the same grant of a Quarter or 
Funduk. It is only in regard to the special complaints, made in 
reference to the ill-treatment at the hand of the officials, that we 
find any difference. But have we any reason for assuming that 
there might not sometimea be similar grounds for complaint against 
the Christian otticials, and the more unruly section of the Christian 
populace ? 

It is not without interest to recall that many Christian sovereigns 
in Europe found it to their advanti^e to grant special privileges 
to foreign merchants within their territories. In England we have 
several examples, both of privileges granted to foreign merchanta 
in England, and of privileges accorded to English merchants in 
foreign European States; privileges which correspond in date to 
that of the Capitulations with which we have just been dealing. 
Thus we find "A generall safe conduct granted to all forreine 
Marchants by King John, 1199."^ "A Charter granted for the 
behalfe of the Marchants of Colen, in the 20. yeere of Henry the 
thirde, 1236;"' "The Charter of Lubeck granted for seven yeeres 

1 HakliiTt, vol i. p. 319. * Haklujt, toI. L pp. 323,384. 
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in the time of Henry the third, 1257;"' and, "The great Charter 
gr&nted unto forriene marchants by King Edward the first, in the 
31 yeere of his reigne commonly called Carta Mercatoria, Anno 
Domini, 1303." 2 

The oldest of these documents is "A testimony of certaine 
Frivil^eB obteiued for the English and Danish Merchants by 
CanutUB the King of England in his journey to Borne."' In this 
there is a clause to the effect "that my subjects, as well as 
Marchants, as others who travailed for devotions sake, should 
without all hinderance and restraint of the aforesaid stops and 
customers, goe unto Home in peace, and retume from thence in 
safetie." "The first Frivil^es granted by the Emperor of Russia 
to the English Marchants in the yeere 1555"* is also a document 
very much after the style of the Capitulations, both in its outward 
form and in the nature of the privileges granted. " 1. First, we 
for us, our heirs and successors, do by these presents give and 
grant free licence, . . . unto the said Goveraour, Consuls, Assistants, 
and conuuunalty . . ." that they "may at all times hereafter for 
ever more surely, freely and safely with their shippes, merchandizes, 
goods and things whatsoever saile, come and enter in all and singular 
our lands . . . and there tary, abide ami sojoume, and buy, sell, 
barter and change all kind of merchandizes . . . freely and quietly 
without any restraint, impeachment, price, reaction, prest, straight 
cuatome, toll, imposition, or subsidie to be demanded ... bo that 
they shall not need any other safe conduct or Ucence generall, ne 
Bpeciall of UB. . . . 

" 4. Item, we give and grant unto the said Marchants and their 
BuccesBora, that such person as is, or sliall be commended unto us 
... to be their chiefe Factor within this our Empire and dominions, 
may and shal have ful power and authoritee to govern and rule 
all EngliBhmen that have had, or shall have accesse, or repaire in 
or to this said Empire and jurisdiction, or any part thereof, and 
shall and may miniBter unto them, and every of them good justice 
in all their causes, plaints, quarrels, and disorders betweene them 
moved, or to be moved, and assemble, deliberate, consult, conclude, 
define, determine and make such actes, and ordinances, as he so 

< Hakluyt, vol. i. pp. 324, 325. * Hakluyt, vo>. ii. pp^ 297 to 303. 

* Ibid; pp. 327, &c These privileges were renewed in 1667. 

* Ibid., pp. 313, 314. — Uakluyt, vol. iii. p. 97. 
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commended with his assistants shall thinke good and meete for 
the good order, government and rule of the Marehants, and all 
otiier Englishmen repairing to this our saide Empire and dominions, 
or any part thereof, and to set and levie upon all, and every 
Englishmen, o£fender or offenders, of such their acts and ordinances 
made, and to be made, penalties and mulcts by fine or imprison- 
ment. 

"6. Item, we promise unto the saide Marchants, and their 
successors upon their request to exhibite and doe unto them good, 
exact and favourable justice, with expedition in all their causes. . . . 

" 7. Item, wee graunt and promise to the saide Iblarchants, and to 
their successoms, that if the same Marchants or any of them shall 
bee wounded, or (which God forbid) slaine in any part or place of 
our Empire or dominions, then good information thereof given. 
Wee and our Justices and other officers shall execute due correction 
and punishment without delay, according to the exigence of the 
case, so that it shall be an example to all other not to commit the 
like. . . ." What is there, hidden under all this we%ht of words, 
that is not given, with commendable brevity, in the Mohammedan 
Capitulations ? The only remarkable difference is that the Christian 
prince stipulates for himself and his heirs and successors : but even 
this difference was not of great practical service, since the merchants 
require a renewal twelve years later, 

De Martens, in discussing the origin of consuls, points out how 
the Europeans found the system, practised by them in the East, 
of such advantage to them in developing commercial intercourse, 
that they appUed it in their dealings with other European States. 
" An institution so much in conformity with the spirit of commerce 
and so advant^eous to the merchants who carried on business with 
distant lands, was soon initiated by the other nations, such as the 
Pisans, Genoese and the Venetians, who began in the thirteenth 
century to grant the right of sending consuls. The practice, 
however, did not become general till the sixteenth century, and 
especially from the reign of Louis XIV. Gradually all the com- 
mercial nations appointed consuk in each other's states, armed with 
greater or less powers; the numbers of th^e have since increased 
enormously. . . . The Aldermen at one time appointed by the 
Hanseatic cities in many places, and of whom some traces still 
remain, performed the duties of consuls. And, finally, in those 
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towns and commercial centres, where the English merchants were 
allowed to form themselves into guilds, the chief of the guild of 
merchants, 'court-master,' exercised a form of consular jurisdiction 
in reference to those membeis of bis nation who were of this 
corporation."* Probably the first British Consul appointed to a 
European State waa Laurent Strozzi, appointed in 1486, by- 
Richard III., as British Consul to Italy, and specially for the town 
of Pisa. Consio de Baltazari was similarly appointed as "master 
governor protector and consul of English merchants doing business 
in Candia."* Nor is it surprising to find this system so widely 
adopted in Europe during these centuries. It was not only in 
the East, and not only in the nou-Christian States, that the law 
regarded the foreigner with suspicion, and did little to protect his 
rights. 

De Martens cites a treaty, which is not without interest to us, 
as it is an example of similar r^hts, as those of the Capitulations, 
beii^ granted by a Christian to a Mohammedan prince. It is a 
treaty of 1230, between Fredrick II., King of Sicily, and Abbuisac, 
a Saracen prince of Africa, in virtue of which a Mohammedan Consul 
was to be appointed to dispense justice to the Mohammedans carrying 
on business in Corsica. This appointment, it was agreed, was only 
to be given to a Mohammedan, as no one else could be considered 
an authority on that law.* 



' De Martens, " Qiiide Diploma- 
tique," vol. i. pp. 203, 204, 

» De Martens, vol. i. p. 204, note. 
See also Tarring, "British Consular 
Jurisdiction in the East," p. 3: "To 
n-bich appointment Lis Majesty was 
moved ' by observing from the practice 
of other nations the advantage of having 
a magistrate appointed for settling dis- 
putes among tliem.' " 



3 De Martens, vol. i. p. 229, note I : 
"Ut non habeant Christiani in insula 
Corsica jurisdictionera super allura 
Mabometanim, pmter pmfectum 
mahometarum, missiim k rege Sicilie, 
nomine suo, ad regeudoe tautummodo 
populos unitatis, et sit occupatus in 
negotiis populi unitatis quem Deus 
honoriflcet." 
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CHAPTER VI 

THE OTTOMAN CAPITULATIONS AMD THE FRENCH CLAIM OF PKOTBCTION 

The next phase in the hiBtory of the Capitulations commences 
with the capture of Conatantinople by Mohammed II. in 1453. The 
Genoese on 29th May 1453, the very day of Mohanuned's entry into 
Conetantinople, received a rec<^;nition and continuation of their 
privileges; while on 18th April of the following year Venice 
concluded an advantageous treaty with the Ottoman conqueror. 
Both these states had already entered into treaty relatione 
with the Ottoman rulers for some considerable time before the 
fall of Constantinople. Thus Noradounghian ^ refers to a Treaty 
of Commerce between the Sultan, Murad I., and the Eepublio of 
Genoa, of the date 8th June 1387. In the same work we find 
mention of Venetian Treaties with the Ottoman Sultans of the 
following dates, 1408, 1413, 1416 and 1430. The two great 
commercial cities of Italy, who had now for centuries divided the 
commerce of Constantinople, had not hesitated to make terms with 
the Mohammedan power which threatened Europe, and had already 
been in receipt of commercial privileges before the fall of the 
Christian Empire. It was not surprising, therefore, that they were 
the first to have those commercial rights in Constantinople which 
had been granted them by Christian rulers, continued by the new 
Mohammedan power. 

Florence and Pisa were the next in order to receive a Capitula- 
tion; in 1460 they were accented certain commercial privileges and 
the right to appoint a baily at Constantinople. In 1481 a con- 
vention was concluded with Catalonia " for the establishment of 
commercial relations." Poland entered into treaty relations with 
the Ottoman Empire in 1489 and Ilussia in 1515. France had 
received certain privil^es in Egypt from El Ghuri; these were 
rect^ised and confirmed by the Sultan, Selim I., in 1517, and 

' Noradounghiiin, " CoUectiona of Treaties and other International Documents 
with Turkey," 4 vols. 
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again by Suleyman I. in 1528. But although there seems to have 
been a treaty of friendship entered into between France and the 
Ottoman Empire in 1532, France's first Ottoman Capitulation does 
not seem to have been granted till February 1535. It has been 
ouetomary with the majority of French authors to quote this 
French capitulation of 1535 as the first Ottoman Capitulation ; but 
it is clear that Capitulations were granted by the Ottoman Sultans 
before the fall of Constantinople, and that even after the capture of 
that city several states received Capitulations before that granted 
to France ; while the Venetian Capitulation of 1454 had already 
been renewed in 1480 and 1481 by Mohammed II., by Bayazid II. 
in 1482, by Selim I. in 1511 and 1516, and by Suleyman I. in 1521 
and 1534.> 

The Venetian Capitulation of 1454 stipulates for reciprocal 
rights in favour of the merchanta of each state to enter and carry 
on business in the other state freely and without any inconvenience, 
subject to a payment of a duty of 2 per cent, on such merchandise 
as may be sold there. The Venetians are further granted the 
privilege of having the succession of their property r^ulated by 
their own laws of intestacy; and they may send a baily to Con- 
stantinople, who shall have jurisdiction in civil matters, and 
administer justice as between Venetians of whatever class. Thus 
the Venetian Capitulation recognised the fundamental privileges 
granted by the earlier Mohammedan princes, whether of I^^ypt, 
Tunis or Morocco, as well as those granted by the Christian princes 
of the Levant and Constantinople. The conquering Ottomans 
re-established, in its full extent, the n^gime which had already 
been in force for more than four centuries. The French Capitula- 
tion of 1535 is simply another example of the same system. The 
first article accords permission to the French merchants to enter 
the Ottoman territory " freely and in security," to travel by land or 
sea, or to reside there ; and Article 2 allows them to buy or sell, 
aubjeet only to the ordinary duties. Article 3 permits the French 
king to appoint a baily at Constantinople, similar to the Consul at 
Alexandria; and both the baily and the consul are to have 
exclusive jurisdiction in civil and criminal cases, where both parties 
are French. Article 6 grants the privilege of absolute freedom in. 
religion. And Article 7 states that the succession to a deceased 
* See Noradounghi&D, vol. i. 
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Frenchman shall be r^ulated according to French law. The other 
articles contain nothing which is not in accordance with the general 
principles of the earlier Capitulations ; the only remarkable innova- 
tion is that Article 16 allows the Pope, the King of England, and the 
King of Scotland to become parties to this Capitulation hj simply 
notifying the fact within eight months. This last clause, simple 
as it may appear, . is the first sign of a new departure in the 
Capitulations; it is the first appearance of a new characteristic in 
the Capitulations, and that characteristic one which rendered the 
later Ottoman Capitulations essentially different to the earlier 
Capitulations with which we have been dealing up till now. 

The new element, which first appears in the French Capitulation 
of 1535, and which later became so remarkable, was that it and 
subsequent Capitulations became essentially political. The original 
Capitulations were free grants by a sovereign authority to foreign 
merchants, these grants being for the most part in accordance with 
the rules of Mohammedan Law ; and the privileges accorded by these 
grants being the same for each nation. Under the earlier Capitula- 
tions the subjects of each nation were placed upon a footing of 
equality with one another; each received the same privileges. But 
in the Turkish Capitulations we find an entirely different spirit 
gradually pervading the whole system of Capitulations. The same 
fundamental privil^es may be granted by the Turkish Capitulations, 
the privil^es which were in accordance with Mohammedan Law; 
but we also find each nation striving to obtain additional privileges, 
and even privileges which were not in accordance with Mohammedan 
Law, or not in accordance with the integrity of the sovereign power 
in the state. The ambassador of one state would obtain a privilege 
which had not previously been accorded to any other state, the 
ambassadors of the other states would immediately intrigue to 
obtain this privily, and yet other privil^es; then the first 
ambassador would continue in his poUcy and try " to go one better " 
than his colleagues, or might intrigue to have their privil^es can- 
celled. The Turkish Capitulations, in short, became involved in 
perpetual scenes of political intrigue and political rivalry. 

The origin of the French Capitulation of 1535 was essentially 
pohtical. It is doubtful whether the commerce of France with the 
East at this time was sufficient in itself to justify the grant of a 
Capitulation. Engaged in wars abroad, and hampered by disturb- 
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auces at home, her commerce with Egypt would have appeared 
sufficient to occupy her. But in addition to this Francois I, of 
France was pledged by the Treaty of Madrid, 1525, to make a new 
crusade (gainst the Turks; and in 1532 he entered into a further 
alliance with Henry VIII. of England against the Turks. But in 
spite of this there was one very strong argument in favour of a 
political alliance between France and Turkey at this time. The 
ambitions of both rulers were checked by the power of Austria. 
Francois was at the moment a captive in Spain. Negotiations 
were opened eis early as 1525, and a secret alliance was entered 
into with Turkey' at the very moment at which Francis was 
pledging himself to act with the King of England against Turkey. 
The alliance was not avowed till 1534, and its first fruits were 
the Capitulation of 1535. 

The first and most important subject of political intr^e and 
rivalry was the question of protection. France claimed that she 
bad a right to consider the merchants of all European States, with 
the exception of the Venetians, as being under her " protection " ; 
that is to say, all these merchants were to be treated as her subjects, 
and be under the jurisdiction of her consuls. The advantages to 
France of such a condition of affairs would be considerable, for, apart 
from the prestige which she would acquire, the revenues of her 
consuls would be very considerably augmented. As a question of fact, 
it is probable that, apart from the Italian States and Kagusa, France 
bad no important commercial rivals at this time in Constantinople ; 
and such foreign merchants as there were, who did not belong to a 
state having a Capitulation, would be content to place themselves 
under the protection of so powerful a state as France; especially as 
Venice was at war with Turkey. But France was not content with 
the voluntary subjection of individual merchants. In 1540 the 
Venetian Capitulation was once more renewed; but in 1554, when 
Genoa attempted to obtain a similar renewal, she was succeBsfuUy 
opposed by the French ambassador, and did not obtain a renewal till 
1612. Florence received a renewal in 1562, but an attempt to 

' In Hellert's French transUtioD of 1528 by Soleyman, and quoted in the 

Von Hammer, vol. v. p. 160, there is same work, in answer to I'eqiiestB made 

a remarkable letter from Soleyman by the French king in favour of the 

to Frangois, promising him assistance. Christians of the Latin Church of 

There is also another letter, written in Jerusalem. 
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obtain a further renewal in 1578 waa likewise opposed by France. 
Similarly, Ki^usa had received Capitulations from Turkey, and an 
attempt was made about this time to have them renewed ; it was 
only partially successful, and on the death of their consul they were 
not, owing to French opposition, allowed to nominate a successor. 
It is instructive also to notice that the French renewal of 1569 
stipulates not only for French subjecte but also tot those foreigners 
who are accustomed to come under the flag of Franca : " Comme 
G^nevois, Sicilians, Ancflnetoia et autres." 

Spain and Portugal, the great maritime powers of this time, had 
no Capitulation with Turkey, nor is it likely that their commerce 
with Turkey was such as to require the grant of these privileges ; 
their direct commerce with the East and with America would be 
such as to minimise the attractions of the trade with Constantinople. 
The trade of England with the Levant, as Hakluyt tells us, was 
at this time passing through a period of depression ; its revival, 
however, was soon to commence.^ On the 28th October 1578 
William Harebome arrived in Constantinople as ^ent to certain 
London merchants, there "he behaved himselfe so wisely and 
discreetly, that within few monetha after he obtained not only 
the great Turkes lai^e and ample privilege for himselfe, and the 
two worshipfull persons aforesaid, but also procured his honourable 

the right to " trafilke, hargaine, sell and 
buy, lade and unlade, in like sort and 
with the like liberties and privilege 
as the Frenchmen and Venetians use, 
and enjoy, and more if it bee possible, 
without the hinderaace or impeach- 
ment of any man. . . ." 

Hakluyt, vol. v.pp.l92to202: "The 
LevantCompany'sCharter. TheLetters 
patent, or privileges gratmted by her 
Majestic to Sir Edward Osborne, Master 
Richard Staper, and cerUiue other 
Marchants of London for their trade 
into the dominions of the great Turk«, 
in the year 1581," 

Hakluyt, vol. v. p, 260. Reference 
in letter of Edward Osborne, Mayor of 
London, to the privileges granted to 
Queen EliMbeth by the Grand Signior's 
"Letter to King of Alger, 80 of July 
1884." 



' Hakluyt, vol. v. pp. 62, 63, and 
Hakluyt. vol. v. p. 167: "This trade 
into the Levant waa very uauall and 
much frequented from the yeere of our 
Lord 1511, till the yeere 1534, and 
afterwards also, though not so com- 
monly untill the yeere 1650. . . . Since 
which time the foresaid trade (not- 
withstanding the Qraud Siguioraarapill 
privilege graunted to M. Anthony 
Jenkenson, 1553 . . .) was utterly dis- 
continued, and in manner quite for- 
gotten, as if it had never bene, fur the 
space of 20 yeeres and more." 

Hakluyt, vol. v. pp. 109, 110 : 
" The safecondnct or privilege given by 
Sultan Solymau the great Turke, to 
Masl«r Anthony Jenkinson at Aleppo 
in Syria, in the year 1563." This 
grants the right to ent«r harbours ; 
freedom from "custome or toll what- 
soever, save only our ordinary duties ;" 
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and friendly letters unto her Majeetie in manner following."' A 
letter from the Sultan, Miirad Khan, of 15th March 1579, was sent 
to Elizabeth. This letter gives a free conduct to all English 
merchants coming to Constantinople, and requests that similar 
privileges of entry and commerce may be granted to Turkish 
subjects in England. "We have therefore sent out our Imperiall 
commandement to all our Kii^, judges, . , . straightly charging and 
commanding them, that such foresaid persons as shall resort hither 
by sea from the Eeahne of England, either with great or small 
vessels to trade by way of marchandize, may lawfully come to our 
imperiall Dominions, and freely retume home againe, and that no 
man shall dare to molest or trouble them. And if in like manner 
they shall come into our dominions by land ... no man shall at 
any time withstand or hinder them ; but as our famUiars and con- 
federates, the French, Venetians, Polonans, and the King of Germany, 
with divers other our neighbours about us, have hbertie to come 
hither, and to returne againe into their owne eountreys, in like sort 
the merchants of your most excellent Eoyall Majesties Kingdome 
shall have safe conduct and leave to repayre hither to our Imperiall 
dominions, and so retume again into their owne Country ; straightly 
charging that they be suffered to use and trade all kind of mar- 
chandize as any other Christians doe, without let or disturbance of 
any. Therefore ... it shall be meet . . . that you likewise 
bethinke yourselfe of your like benevolence . . , and that like 
libertie may be granted by your H^hnesae to our subjects and 
merchants to come with their merchandizes to your dominions, 
either by sea with their ships, or by land with their wagons or 
horses, and to retume home f^ain. . . ."^ 

From Elizabeth's reply, of 25th October 1579, it would appear as 
if this safe-eonduct only referred to certain individual merchants, and 
not to all her subjects ; thus she writes : ' " Wee desire of your high- 
nesse that the commendation of such singular courtesie may not be so 
narrowly restrained to two or three men onely, but may be inlarged 
to all our own subjects id general!" Elizabeth then explains that it 
will be for the Sultan's benefit that this privilege should be extended, 
so excellent are the producte of England : " So y* there is no nation 

' Hakluyt, vol, v. p. 169. * Hakluyt, vol. v. pp. 178 to 178. 

■ IfrMi., pp. 169 to 171. 
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that can do without them, but are glad to come by them, althoi^h 
by very long and difficulte travels," Moreover, direct trade is much 
cheaper. " And furthermore, we shall graunt as equall and as free 
a libertie to the Bubjects of youi; h^hnesse with us for the use of 
trattlque, when they wil, aud as often as they wil, to come and go to 
and from us and our Kingdomes. Which libertie wee promise to your 
highnesse ahalbe as ample, and aa large as any was ever givea . . . 
to your subjects by the aforesaid princes your confederatea, as 
namely the King of the Romanes, of France, of Poland aud the 
common wealth of Venice. . . ." This letter was received favour- 
ably, and Capitulations of the fullest character were granted to 
England in June 1580, 

Du Eausas,' founding on De Hammer, says that this Capitulation 
was never put in force, aa it waa revoked by the Sultan on the 
demand of the French Ambassador. But that a similar Capitulation 
was granted to England in 1583, and waa duly signed by Hareborae, 
the English Ambassador, in the name of Queen Elizabeth, and by the 
Grand Vizier in the name of the Sultan. Whether this be true or 
not, France obtained a renewal of her Capitulation in 1581, the first 
article of which is as follows ; — " Quo les V^nitiens en hors (exeept^s) 
les G^nois et Anglais, et Porti^is et Espagnols, et marchands 
Catalans et Siciliens et Ancdnitains, et Bagusais et entitlement 
tous ceux qui ont chemin^ sous le nom et banni^re de France 
d'anciennet^ jusqu' k ce jourdliuy et en la condition qu'ils ont 
chemin^, que d'ici en avant, ils ayent k y cheminer de la m€me 
mani^re." The French claim to protect the merchants of all Euro- 
pean States, with the exception of Venice, is here clearly stated, and 
appears in a Capitulation in unequivocal terms for the first time. It 
is difficult to accept the arguments which are now set forward to 
support the French contention. There was undoubtedly, at the 
beginning of the sixteenth century, a condition of fact whereby 
many merchants belonging to different European States were glad 
to be able to place themselves under the protection of France. 
There was, as we have pointed out, httle choice open to them; 
France's only rival was Venice, and Venice was frequently at war 
with Turkey, whereas France was the ally of the Sultans. But 
this relation was one of fact and not of law ; so soon as the different 

■ Du Rausas, " Le S%ime des Capitulations dans TEmpire Ottoman." 2 vola. 
Paris, 1902. Vol. L p. 33. 
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States were in a position to protect their own subjects, France's 
protection should have ipso facio come to an end. It is argued 
that custom ie of greater l^al weight in the East than in Western 
States. This is undoubtedly true ; but a custom, even in the East, 
of only some thirty years' standing is hardly of the same value as 
law; and this is all the more true when that custom really owes 
its existence to the fact of oppression of the weak by the strong. 
A practice which ia forced upon the parties is hardly a reasonable 
custom still binding on the weak when they have become sufficiently 
stroi^ to protect themselves. 

It has been ai^ed that to the Sultans all Europeans must have 
appeared the sama It is undoubtedly true that in the Mohammedan 
Law there is no idea of nationality : that the division is one of belief, 
and not of alliance to any earthly ruler. But were the Sultans so 
^orant of the European principles of nationality ? Their relations 
with different Christian States had been considerable, and they must 
therefore have acquired some rudimentary knowledge concerning the 
dillerences existing between one European State and another. The 
Sultan Suleyman had, moreover, been sufficiently clear in r^ard to 
these distinctions to understand the advantage to be gamed by him 
from an alliance with France t^ainst Austria. The aigument comcB 
badly from the French, who owed their first Capitulation to the fact 
that the Sultana did recognise that all European States were not the 
same. The Sultans were also soon to learn that all European States 
had not exactly the same form of religion — a fact of which they were 
probably already aware. A favourite critioism of Harebome's tactics 
has been that he was not acting quite properly when he explained 
that the English were much more nearly in sympathy with the 
Mohammedans, because of the religious abhorrence of both for 
images ! Another fonn of the same argument is to say that all 
Europeans were called Franks by the Mohammedans, and that this 
word was to them synonymous with " Fran^ais." But the truth is 
that the word " Frank " had been in common use in the East long 
before the French merchants came to Constantinople. "A name of 
some German tribes between the Ehine and the Weser had spread its 
victorious influence over the greatest part of Gaul, Germany, and 
Italy; and the common appellation of Franks was applied by the 
Greeks and Arabians to the Christians of the Latin Church — the 
nations of the West, who stretched beyond their knowledge to the 
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shores of the Atlantic Oceao." ^ There is just enough truth Id this 
confusion to make the argument appear at first s^ht plausible ; 
but the foot which it assumes is not borne out by the events of 
hietorj'. 

The real state of affairs was that France had acquired a very 
considerable influence over the Sultans, and that she naturally 
enough did not hesitate to use that iniluence for the advance- 
ment of her own interests, whether political or pecuniary. It is 
likewise very natural that she should have done what she could 
to maintain this inSuence, and to prevent as much as she could 
the growing independence of other European States, especially as 
that independence entailed a lessenii^ of her iufluenca The subse- 
quent history of the Capitulations is, in consequence, intimately 
bound up with the history of this stru^le, France's claim of pro- 
tection over Europeans in Turkey, and the growing independence 
of the other European States. 

The English Capitulation of 1580 or 1583 was on the same lines 
«8 the French Capitulation of 1535, and contains all the fundamental 
privileges and immunitieB with which we are now so familiar. 
According to Noradounghian, it would appear that the English 
Capitulation was renewed in 1603, 1606, 1622, 1624, 1641, 1662, and 
finally in 1675. That is to say, tliat each successive Sultan, from 
Murad III. to Mohammed lY., renewed the English Capitulations, 
with the exception of Mustaffa I., who was Sultan on two occasions 
for periods not greater than a year each. The Capitulations were 
renewed twice during the reign of Mohammed IV, The final Capitu- 
lation of 1675 is a very good example of the Constantinople type of 
Capitulation, as we have in it the different steps by which the final 
Capitulation was developed: first, we have the original Capitulation 
of 1580, and thereafter, step by step, each additional stage till the 
whole was complete.* This feature of these Capitulations explains 
the difficulty often experienced in their renewaL The ambassadors 
were not content to receive a renewal, they required an extension as 
well ; and it was over this extension that the political battle re^d 
most fiercely. Although the number of French renewals is greater 
than that of the English, the series is not so complete, there being 
several Sultans who did not grant renewals. 

1 Qibbon, voL vi. p. 98, * Hertelet, " Cummercial Treaties," 

vol. iv. pp. 346 to 37a 
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The victory of Harebome in 1583 waa the first inroad into the 
French claim of protection. The renewal of the French Capitulation 
in 1597 ie instructive; it acknowledges the English success, but 
states the French claim in terms which cannot be misunderstood, 
while at the same moment it warns the English Ambassador off the 
field. " De nouveau nous commandons que les V^nitiens et Anglais 
en \k, toutea les autres nations ennemies de notre Grande Porte, 
leequelles n'ont d'Ambassadeur k icelle, voullant trafiquer par noe 
pays, elles aient d'y marcher sous la banni^re de France et voulone 
que pour jamais, I'Ambassadeur d'Angleterre ou autre n'aient de 
I'empescher, ou contrarier h ee notre vouloir, et, en caa qu'il se fftt 
donn^ par ci-devant, ou qu'il se donnSt par ci-apr^s commandement 
contmire k cet article, nous commandons que, nonobstant, cette 
Capitulation soit valable et observ^e." This article is repeated almost 
word for word in Article 6 of the French renewal of 1604. In spite 
of it, however, the English Ambassador in 1606 * obtained a similar 

' "That dift'ereuces and disputes 
having heretofore ariaen between the 
Ambassadors of the Queen of England 
and King of Fiauce touching the affair 
of the Flemish merchants, and both of 
them having presented memorials at 
our Imperial stirrup, praying that such 
of the said merchants as should come 
into our sacred domiuions might navi> 
gate under their flag, hatti-sheriffs were 
granted to both parties; but the Cap- 
tain Pacha Sinan, the son of Cigala, 
now deceased, who was formei'ly vizier, 
and well versed in maritime affaire, 
having represented that it was ex- 
pedient that such privilege should be 
granted to the Queen of England, and 
tliat the Flemish merchants should 
place themselves under her flag, as also 
the merohanta of the four provinces 
of Holland, Zetland, Friesland, and 
Guelderland ; aud all the other viziera 
1>eing likewise of opinion that they 
should all navigate under the Queen's 
flag, and, like all the other English, 
pay the consulage and other duties, as 
well on their own merchandize as on 
those of others landed by them in their 
ships, to the Queen's Ambassadors or 
Consuls, it was by express order and 



Imperial authority accordingly com- 
manded that the French AmhasaadotH 
or Consuls should never hereafter 
oppose or intermeddle herein, but in 
future act conformably to the terms 
of the preseut Capitulation." — Capitu- 
lation of 1675, art. 33. 

The French Capitulation of 1607 
says; "Nous commandons ceci ; que 
depuis ce jourd'hiii toutes les nations 
^trangferes, lesquellea n'ont point d'am- 
bassadeur h, notre hen reuse Porte, 
venant i. trafiquer ea notre Empire, 
aient k y venir soiia la banni^ de 
I'Empereur de Prance, selon Tancienne 
coutuuie, et aient k reudre ob^iasance 
aux Ambaasadeurs et Consuls de France. 
Et que lea Capitulations et commande- 
ments obtenus des Anglais sur cette 
mati&re, qui se trouveront contradic- 
toires 4 uotre sublime Capitulation, 
ne soient observfe en ancune fa^on, 
en quelque Echelle de notre Empire 
qu'ils soient pr^nt^." Tliisdoes not 
appear to have ended the matter, as we 
learn from the preamble of a later 
Capitulation that another Ambassador 
arrived from England with presents, 
"which being graciously accepted," he 
made certain requests, "one of which 
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right of protection in favour of England in respect of Dutch nier- 
chante ; hut this waa in turn revoked by a fresh recognition of the 
French right in 1607, and the Article grauting England protection in 
r^ard to the Dutch was deleted. The French were eventually faced 
by a dilemma, as the Dutch, although possessing a great carrying 
trade, had no commerce of their own in the East. English goods were 
in consequence frequently carried by Dutch ships ; and the French 
Ambassador decided that under the circumstances it was wiser to 
assist Holland to independence rather than allow her to increase 
her intercourse with England, which would be to the advantage of 
England. In consequence, we find a reversal of French tactics, and 
the French Ambassador in 1613 did all he could co assist Holland to 
obtain a Capitulation. In spite of repeated rect^ition of the French 
claim to protection, custom was now turning t^ainst France. England 
and Holland were now added to Venice as States independent of 
French protection. Austria was the next to follow. Having re-estab- 



was, that certain Cnpitulationa having 
been granted in the days of our grand- 
father, of happy memory (whose tomb 
be ever blessed !), to the end that ihe 
merchants of Spain, Portugal, Aucona, 
Sicily, IHorence, Catalonia, Flanders, 
and all other merchant-stiaDgere might 
go and cunie to our sacred dominions 
and manage their trade, it was stipu- 
lated in *)uch Capitulations that they 
should be at liberty to appoint con- 
sula ; but each nation being unable to 
defray the charge and maintenance of 
a consul, they were left at liberty to 
place themselves under the flag of any 
of the kings in peace and amity with 
the Sublime Porte, and t« have recourse 
to the protection of any of their Con- 
mils, touching which ]>rivilege divers 
commands and Capitulations were re- 
peatedly granted; and the said mer- 
chants having, by virtue thereof, chosen 
to navigate under the English Sag, and 
ta have recourse in our harbours to the 
protection of the English Consuls, the 



being represented by the said nations 
to our august Tribunal, and their cause 
ditly heard and decided, they were for 
a second time left to their free choice, 
when, again having recourse to the 
protection of the English Ambassadors 
and Consuls, they were continually 
molested and opposed by the French 
Aiubaasador, which being represented 
by the English, with a request that he 
could not accept the articles added to 
the French Capitulations respecting the 
nations of merahant-strangers, but that 
it should be again inserted in the 
Capitulations that the said nations 
should in the manner prescribed have 
recourse to the protection of the Eng- 
lish Consuls, and that hereafter they 
should never be vexed or molested of 
the French on this point, it was by 
Imperial authority accordingly com- 
manded that the merchants of the 
countries aforesaid should in the 
manner prescribed have recourse to the 
protection of the English Ambassadors 



French Ajuliassadors contended that and Consuls, conformably to the Im- 

the said merchanb-strangen were en- perial commands to them conceded, 

titled to the privilege of their Capitu- and which particular was again regis, 

lationsjandforcedthemtohaverecourse tered in the Imperial Capitulations, 

in all ports to their Consuls, which viz., that there should never be issued 
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lished peace with Turkey in 1606, she received a Capitulation in 
1615, subsequently renewed on several occasions. In 1711 Russia 
received certain commercial rights in the Treaty of the Pruth, and in 
the Treaty of Constantinople in 1720 she received the right to appoint 
a consul in that city ; and in 1783 she received her great Capitulation. 
Sweden received a Capitulation in 1737 ; Denmark in 1756 ; Prussia 
in 1761 ; Spain in 1782 ; Belgium in 1839 ; Portugd in 1843 ; Greece 
in 1855 ; the United States of America in 1830 ; and BrazQ in 1858. 
Apart from these, Capitulations had been also granted to many of the 
smaller Italian States, to Bavaria, and the Hanseatic Cities. Thus 
the only European States not having Capitulations with Turkey by 
the middle of the nineteenth century were Switzerland and the Papal 
States. The latt«r, in so far as they were distinct from Italy, were 
placed under the protection of France. The position of Swiss subjects 
within the Ottoman Empire is dealt with by a Conference held at 
Berne in 1871, in virtue of which they were given a choice of either 
placing themselves under the protection of Germany or the United 
States, as they pleased. 

The French claim to protect the subjects of all States which 
have not received Capitulations was fully recognised in the last 
French Capitulation of 1740, and it is claimed that this right still 
exists. It is, however, interesting to notice that during the Greek 
and Turkish "War of 1897 Greek subjects resident in Egypt were 
placed under the protection of England, France, and Russia.^ 

This claim of protection must be distingiushed from two other forms 
of protection, which wUl be dealt with later — religious protection and 
the protection of individual Ottoman subjects. The claim we are 
dealing with was a claim to protect all the subjecte of European 
States which had not received grants of privileges. These protected 
persons were foreigners, and the result of the " protection " was to 
assimilate them as much as possible to Frenchmen. Religious protec- 
tion was the protection of rel^ous corporations or individuals when 
acting in a religious capacity. The protection of native Ottoman 

any commands contrary to the tenna residing at our Sublime Porte, in order 

of these Capitulations whicb might to his answering and objecting to any- 

lend to the prejudice or breach of our thing that might tend to a breach of 

sincere friendship and good under- the articles ot peace." — Capitulation of 

standing ; but that on such occasions 1675 ; Hert^let, iv. p. 346. 

the cause thereof should first be certi- ' "Egyptian OfBcial Documents," 

fied to the Ambassador of England 1897, p. 254. 
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subjects was an attempt to treat Ottoman subjects as if they were 
subjects of the foreign protecting State ; it was a device to get round 
the restrictions of naturalisation. The chief interest of the first two 
forms of protection is that they were principally used as a means of 
increasing the political prestige of the protecting State; and they are 
of special interest to us here, as they offered a means by which the 
foreign embassies greatly added to the number and extent of the 
privileges and immunities granted by the original Capitulations. 
Individual protection of Ottoman subjects will be discussed under 
the question of Ottoman nationality ; it is sufficient to mention here 
that all the later Capitulations contained a special clause prohibiting 
the protection of Ottoman subjects. 



,dbyGoogIe 



CHAPTER VII 

RELIGIOUS PROTECTION 

The French claim to act as the Protector of all European merchants 
within the Ottoman Empire received its first check at the hands of 
the English Ambassador in 1580, and during the next two centuries 
the gradual but complete emancipation of all the other European 
States followed ; but before this claim of Protection had disappeared 
another claim was initiated by Louis XIV, of France. This new claim 
was that France had the right to protect the Christians within the 
Ottoman Empire, a claim which was destined to lead to even greater 
political consequences than the former claim. The policy of hoth 
Louis XIV. and his minister, Colbert, was the ^^randisement of 
France in the East, but the means adopted by each to attain this 
object was different. Colbert's policy was purely commercial : the 
commerce of France was to be developed by every possible means. 
Ordinances were issued oi^nising a system of reports by the French 
Consuls to the Chamber of Commerce at Marseilles, and to the 
Ministry of Marine; Ambassadors received instructions to watch 
over the commercirf rights of French merchants, and to endeavour, 
when the Capitulations fell to be renewed, to obtain new and greater 
privileges ; other Ordinances were even issued to r^ulate the private 
life of Frenchmen within the Ottoman Empir& Louis' final object 
was the same as that of his minister, but he hoped to attain it by 
establishing a French Protectorate over the Christians of the Ottoman 
Empire. His immediate policy was religious, but his ultimate object 
was purely political, namely, to increase French political influence 
over the Porte.^ 

" La tradition, les trait^s, les principes g^u^raux du droit capitu- 
laire, voil^ j^la triple base sur laquelle le protectorat de la France est 
Bolidement ^tablL"* The first act of the French Grovemment which 

' " Sa politique, comme celle de Col- Bouci de Ia grandeur franfaiae : " da 
bert tut toujotuv inBpir^e par I'uaique Bausas, vol. i. p. 06. 

* du Itausas, vol. ii. p. 82. 
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is used to construct a foundation for this French claim is an aut<^^ph 
letter of Francis I. to the Sultan in 1528, complaining that a church 
belonging to some Christians in Jerusalem had been taken from them 
and turned into a mosqua Althoi^h the church was not restored, 
the Sultan guaranteed that the Christians would be unmoleated in 
future ; that they would be permitted to keep their present churches 
and other buildings, and be free to restore them ; and that no one 
should be allowed to oppr^s or torment them. In the Middle Ages 
the Christian nations had made heroic efforts to reconquer the 
possession of the Holy Places where Christ had been born, had 
lived, and been crucified ; but the difBculties and trials entailed by 
such undertakings, pre-occupation caused by disturbances at home 
and jealousies abroad, had long discounted them from making auy 
new attempt. But although the Crusades had ceased, the ships of 
the Italian merchants continued long after to carry great numbers of 
Christians to Palestine, and monasteries were set up at Jerusalem, 
Bethlehem, and Nazareth for the entertainment of pilgrims, and 
there the more reUgious remained, devoting their lives to the service 
of their Lord. There, far from the land of their fathers, and sur- 
rounded by the hated unbeliever, these devoted exiles did what 
they could to commemorate the life of Christ, building churches and 
monuments, and guarding as best they could the Holy Places. The 
Ottoman Government was essentially tolerant, but the control of dis- 
tant officials has never been the strongest point in its administration ; 
the local officials may not have been so sympathetic, and it may well 
be that the Christians were often over-zealous. It must have been 
some local trouble such as this which oSered the first opportunity 
to the French Government to intervene in the interests of the 
Christians. 

The next step in the history of the creation of this right of 
protection was the insertion in the Capitulation of 1535 of the 
clause, already referred to, in virtue of which the Pope might par- 
ticipate in the advantages conferred on France by that concession. 
In 1540 Francis I. ^ain intervened to prevent "the church of 
SaiDt-Benoit, founded by the Genoese at Galata," from being con- 
fiscated ; on this occasion the intervention was successful. Henri II. 
continued the policy, and appears to have intervened with success ; 
the most important occasion being in 1559, when the French Ambas- 
sador obtained the release of certain Flemish, Swiss, German, and 
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Venetian pilgrims, who had heen arrested on the cooate of Syria and 
reduced into slavery by the Turks. For two years the Ambassadors 
of the Empire and of Venice had claimed their release without 
effect ; but a^ soou as France intervened their release was obtained. 
In the same year the French Ambassador obtained a Firman from the 
Sultan guaranteeing the safety of pilgrims to the Holy Places.' In 
1604 there appears for the first time in a French Capitulation a clause 
which expressly guarantees the security of pilgrims and the Christians 
established at Jerusalem. "Art. 4. , . . Nous commandons auasi 
que les sujets dudit empereur de France et ceiuc dee princes, ses 
amis, alli^ et conf^^r^s puiasent, sous son aveu et protection, 
librement visiter les saints lieux de Jerusalem, sans qu'il leur soit 
fait ou donn^ aucun emp^chement. Art. 5. De plus, pour llionneur 
et amiti^ d' icelui empereur, nous permettons que les religieux qui 
demeurent en Jerusalem, Bethl^em et autres lieux de notre ob^issance, 
pour y servir les ^glises qui e'y trouvent d'anciennet^ bfitiea, y puiasent 
avec sfiret^ sojourner, aller et venir, sans aucun trouble et deatourbier, 
et y soient bien retjus et prot^g^, aid& et secouma en la considera- 
tion susdite." * This clause was further amplified by a Uatti-Sherif 
granted in the some year. Louis XIII., continuing the policy of his 
predecessors, had to defend the claima of the Jesuits, who had been 
established at the Church of Saint-Beuott since 1585, against the 
English and Venetians. Capuchins about the same time were sent to 
Constantinople. But it was again the Holy Places which were to be 
the scene of renewed difficulties and the intervention of Fi'ance. This 
time, however, it was not the Turks, but the Eastern Christians, 
Orthodox Greeks, and Armenian Catholics who were to be the other 
parties. The rivalry between the Eastern and Western Churches 
was one of very long standing ; it was now to come to a head ^ain in 
Palestine, and eventually to lead to the Crimean War. Both parties 
claimed to have the light to exclusive possession of the Holy Places, 
basing their claims on Firmans received from the Mohammedan 
nders. Louis XIII. instructed his ambassador to support the Latin 
Christians : confirmatiou of their rights was officially given by the 
Porte, only to be rendered useless by a similar recognition of the 
Greek Church claims. Firmans recognising the Latin Church as the 



' Firman of 7th June, ISSB : de * Norodounghiau, vol. i. p. 95 : de 
Testa, voL iii. p. 327. Testa, vol. iil pp. 314, 31C. 
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excluaiva possesaor of the Holy Places were obtained in 1620, 1621, 
1625, 1627, 1630, 1632, 1633, and 1635; the number and frequency 
of these is the best criticism of their value. Such was the position 
when Louis XIV. inai^rated his new policy. 

The last Capitulation obtained by France had been in 1604, and 
although four Sultans had reigned since then no renewal had been 
obtained. Louis determined to have a new Capitulation, but one with 
much wider privileges than had ever been granted before. In 1670 
instructions were sent to the French Ambassador as to the nature of 
the privil^es to be demanded; and in addition to extensive com- 
mercial privil^^, the questions of the French Protectorate and the 
possession of the Holy Places were now to be included. The French 
demand in regard to the latter point was — " Art. 3. Que les religieux 
francs et autres desservant I'^glise du Saint-S^pulcre et autres 
Saints- Lieux soient conserves dans la possession desdits Saints- Lieux, 
qu'ils gardent depuia tant de sifecles sous la protection de I'Empereur 
de Franca Art. 4. Que les lieux usurp^s par les Grecs, et particuli- 
6rement la Grotte oil est n^ J^sus-Christ et le Mont du Calvaire, 
ensemble toutes les appartenances leur soient rendues." But when 
the Capitulation was granted in 1673, the terms were so obscure on 
this point that the Latins were unable to obtain the keys of the Holy 
Places at Bethlehem; nor was Louis's claim to be considered the 
protector of all Christians more successful, the Capitulation limiting 
his right of protection strictly to foreign Catholics. The policy of 
intervention, however, never ceased, and the French Ambassador used 
Iiis influence on behalf of Maronites and Mirdites, as well as in the 
interests of Capuchin and Jesuit ; the Cathohc missions were systema- 
tically increased, and the conversion of unorthodox Christians was 
encourt^d. The appointment of a French Consul at Jerusalem was 
the next step. Louis XIII. had attempted to appoint a Consul in 
1624, but had been forced to recall him owing to the opposition of 
the Italian and Spanish Orders, especially the Franciscan Fathers de 
Terre-Sainte, championed by Venice. It was not till 1713 that a 
permanent appointment could be made, and even then the Consul's 
difficulties were such that his appointment cannot have been an 
enviable one. Christians of all the Latin denominations were willing 
to seek the assistance of the French Consul when they found them- 
selves in difficulties, but they were unwilling to place themselves 
under his orders at other times, although control was undoubtedly 
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necessary, as the system of attempting conversions, not only among 
the Schysmatic Christians, but even among Moslems, was a most 
dangerous one. Perauasion having failed, a policy of compulsion was 
inaugurated by Louis XVI, in an Ordnannanee of 1781. The list of 
prohibitions is loi^, and the penalty was expulsion from the Ottoman 
Empire. The law was to apply not only to French, but also to those 
of other nations who were under the protection of France. The 
French Revolution, however, prevented the new policy from being 
fully tested. 

During the Revolution the claim of Protection disappeared, since 
the policy of the new Grovemment towards the Cleigy in France was 
not such aa to encourage their brethren in the East to seek the 
protection of its representatives. The Pope advised the Catholics 
within the Ottoman Empire to place themselves under the protection 
of Austria. But Napoleon, in 1802, once more took up the policy of 
the Ancien Regime, which was also adopted by his successors ; nor 
was the taek a lighter one in the nineteenth century than it had been 
at an earlier date. The disputes between the Latin and Eastern 
Churches were as bitter now as they had been two hundred years 
ago, but now the Greeks turned to Russia as their natural champion. 
So long as Russia remained insignificant the rivalry had been of no 
great international importance, but as Russia increased in power and 
importance the ambition of her clients increased proportionately. The 
position is admirably described by a recent French author : — ^ " lis " 
(the Greeks) " proe^d^rent par empi^tements successifs r^clamant 
d'abord avee une apparente modestie la possession commune de cer- 
tains sanctuaires ; ils ne demandaient, disaient ils, que le simple droit 
d'oificier k I'autel, fllt-ce apres les Latins ; bient6t ils voulurent officier 
les premiere, puis olBcier seuls. lis solUcit^rent d'abord une clef, 
puis deux; pms, quand ils les eurent toutes, ils ne les rendirent 
point. Ici ils usurpferent qiielques cloltres ou quelques chambres ; \k 
ils avanc^rent nn mur pour (^andir leur ^glise; ailleurs ils con- 
struisirent entre lee piliers m€mes d'une coupole. Ils d^truisaient 
volontiers ce qu'ile ne pouvaient prendre. lis enlavferent enfin de 
Bethl^m I'^toile d'argent qui y 6tait depuis longtemps plac6 et que la 
pi^t^ des fiddles s'^tait aceouturate k viniter. Plus le credit de la 
Russie grandissait, plus leur ardeur envahissante croissait. Pendant 

' " Histoire du Second Empire." P. de la Gorge. Paris, 1905 : vol. i, bk. iii. 
p. 137. 
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ce tempa, lea F^res de I'Eglise latine r^lsmaient ; Us reclamaient ea 
termes v^h^mente, trop v^h^meiits peut-fitre si Ton ne 8onge qu'k 
I'objet de la querelle et 81 Ton ne se rapelle que, derri^re ce difKrend 
un peu mesquin, se couchait la rivalit^ de deux Eglises et m^me la 
lutte de deux races, I'une jouissant d'un antique prestige, I'autre 
voiilaut d^border de toutes parte et, h la faveur de la eommunaut^ 
de Bymbole, absorber toute influence dans la sienne," 

France took the matter up seriously in 1850, demanding tbe 
fulfilment of her rights reasserted in the Capitulation of 1740. 
Turkey was in an awkward position. France had been long looked 
upon as a sure friend in extremity, but Russia was too near a 
neighbour to offend : to temporise was the only policy ; and it is a 
policy in which Turkey is a past-master. First, the Firmans required 
careful study ; then came Ramadan, followed by the Bairam holidays ; 
then the minister was absent from Constantinople; then a Mixed 
Commission was appointed, which decided more favourably for the 
Latins than the Greeks; Russia was dissatisfied, and a purely 
Mohammedan Commission was appointed, and a Firman granted 
in 1852 very unfavourable to France ; but French interest at home 
and the Austrian jealousy at Constantinople induced the French 
Ambassador to accept what he could get. Hardly, however, did 
the affair seem settled when the Porte granted a secret Firman to 
the Greeks restoring their rights in fulL When this deceit was 
discovered matters had advanced considerably ; England and Russia 
were discussing the division of the " Sick Man's " estate, and Mens- 
chikof was in Constantinople. France thought it best to be done 
with the question of the Holy Places, so accepted a new Finnan and 
joined with England to oppose Russian claima Then followed the 
Conference of Vienna, the destruction of the Turkish fleet at Sinope. 
and the declaration of war against Russia. 

There is no doubt that on her first plea the French claim to a 
right of protection over the Catholics in the Ottoman Empire is a 
strong one ; with the exception of one interruption during the period 
of the Revolution, the custom of intervention was continuoiis right 
down to the Crimean War ; nor does the right, although frequently 
disputed, ever seem to have been exercised systematically by any 
other nation. In reference to her second plea, France can point 
not only to the Capitulations of 1604, Articles 4 and 5 ; 1673, Articles 
1, 2, 3 and 43 ; 1740, Articles 1, 32, 33, 34, 35 and 82 : but also to 
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the Treaty of Berlin of 1878, and especially to the clause in Article 
62 where " Les droits acquis k la France sont express^meiit r48erv^a, 
et il est bien enteodii qu' aucune atteinte ne saurait Stre port^e au 
Btatu quo dans leB Lieux -Saints." ' This position has since then been 
confirmed by the Pope, first by a circular of 22nd May 1888, of the 
Congregation de la Prope^nde, in the following terms : " On sait que, 
depuis dee sidles, le protectorat de la nation fran^se a ^t^ ^tabli 
dans les pays d'Orient, et qu'il a ^t^ confirm^ par des trait^s con- 
clus entre les gouvemements. Aussi Ton ne doit faire, k cet ^gard, 
abaolument aucune innovation : la protection de cette nature, partout 
oil elle est en vigueur, doit €tre religieusement maintenue, et lea mis- 
siounaires doivent en Hre inform^, afin que, s'ils ont besoin d'aide, 
ils recourent aux consuls et autres agents de la nation fran^aise 
. . ."; secondly by a letter from the Pope of 20th August 1898, 
" La France a, en Orient, une mission h part que la Providence lui 
a conf^r^e: noble mission qui a 4t6 non seulement consacr^e par 
une pratique s^culaire, mais aussi par des trait^s intemationaux, 
ainsi que 1' a reconnu de nos jours notre Congregation de la Propa- 
gande, par sa d^Iaration dn 22 mai 1888. Le Saint-Sifige, en effet, 
ne veut rien toucher au patrimoine que la France a re9u de sea 
anc€tres, et qu'elle entend, sans nul doute, conaerver en ae 
montrant toujours h la hauteur de sa mission. N^oua d^sirons que 
lea membres de I'association d^jJi form^e, s'inspirant pleinement 
de ces vues ^lev^es et ayant h coeur les grands int^rSts de ea 
religion et de la patrie, prgtent i la France un concours g^n^reux 
dana I'accomplissement de son mandat six foia a^ulaire."' Even 
the recent policy of the French Government has not, as yet, brought 
about any change in the legal position of France as protector. The 
third plea is not as convincing; the at^ument is however simpler: 
" France has the right to protect the interests of any sovereign who 
has not received a Capitulation from the Sultan, the Pope haa not 
received a Capitulation, therefore it is the right and duty of France 
to protect the interests of the Pope within the Ottoman Empire." 

The arguments in favour of a right of France to protect the 
Catholics in the Ottoman Empire have now been fully stated ; but 

■ Noradounghian, vol. iv. p. 1&2. discusaed and this anviug clatiae ex- 

Seo especially the Minutes of the preaslj' ad<led. Noradounghian, voL ir. 

sitting of the Berlin Congrees of 4th p. 114. 
July 1878, where this article was * Quoted hy du Raiisae, iL p. 126. 
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there are other claimaiits to a right of Eeligioiis Protection, Tlie 
Venetian and Polish claims have no longer anything but a purely 
historical interest; they are based respectively on the Treaties of 
Passarowitz, 1718, and Carlowitz, 1699.^ The Austrian claim is, 
however, still of practical value since she undoubtedly acts as 
Protector in Albania, Bulgaria, and I^ypt* In Egypt, Austria's 
right of protection is not exclusive, but refers only to the Franciscans 
of Upper Egypt, the Catholics of the Sudan, and the members of the 
Coptic community, who are Catholics. The Austrian claim is based 
upon Article 13 of the Treaty of Carlowitz, 1699, and Article 9 of the 
Treaty of Belgrade;* also upon the fact that when Venice became 
a part of the Austrian Empire in 1798, Austria succeeded to the 
former's treaty rights.* There has been a certain amount of con- 
tinued custom, at least in the places mentioned, and the circular of 
the " Congregation de la Propagande," already quoted, expressly 
says : " There, on the contrary, where Austrian protection has pre- 
vailed, there shall likewise be abstention from any change." The 
Austrian claim is in conflict with the French claim to the exclusive 
right of protection over all Catholics within the Ottoman Empire ; 
but the Kussian claim, although not disputing the justice of the 
French claim, has probably caused the greatest amount of trouble. 
The Russian claim is to protect the members of the Orthodox 
Church within the Ottoman Empire. The first act of intervention 
seems to have occurred in 1710, when Peter the Great unsuccessfully 
attempted to champion the Greek Church in their demand for the 
keys of the Holy Places, which were at the time in the possession 
of the Latins. The Treaty of Constantinople, 1720,' stipulates for 
the free passage of Russian pilgrims to Jerusalem; the Treaty of 

" Article 22 of Treaty of 21flt July 
1718 ; de Testa, vol. i. p. 218 ; Article 

7 of Treaty of 16th January 1699. nople."— Amiinjon, vol. i, p. 317; 

' France and Austria "concourent see also Noradoiinghian, vol. iv. p. 

notaininent h, prot^r la tribu catholi- 122. 

que dea Mirdites dont il fut question au * Noradounghiau, vol. i. p. 189-19&. 

traits de Berlin lors<iiie cette assemble Treaty of Belgrade, 18th September 

eut i. diflcutev la proposition suivante 1739, Article 6, Noradounghian, vol. i. 

pi^seul^ par M. de Saiut-Vallier, au p. 247. 

nomdespMnipotentiairesderAutriche- * For criticism of Austrian claim, see 

Hongrie et de la France : 'Lea popula- du Rausas, voL ii. pp. 119, &c., and 

tiona mirdites conttnueront & jouir 131, &c. 

des privileges et immunity dont ellea * Article 11, Noradoungbian, vol. i. 

sont en posaeasion ab antiquo.' p. 232. 
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Belgnide ' is practically in the Bame terms, but the Treaty of Euts- 
chuk Kainardji leaves no doubt as to the pretensions of Russia. 
Article 7, " La Sublime Porte promet une protection constante k la 
religion chr^tienne et aux Eglises de cette rel^on, Elle permet an 
Miniatre de la Cour inip^riale de Russie de faire en toute occasion 
des representations 4 la Porte tant en faveur de I'Eglise construite h 
Constantinople, et dont il sera fait mention dans I'Art. 14, qu' en 
favenr de ceux qui la desservent, et elle promet de donner attention 
a ces observations comme venant d'une personne consid^r^e, et appar- 
tenant i une Puissance voisine et sinoferement amie."' It was in 
pursuance of this right that Russia invaded the Principalities of the 
Danube as a means of obtaining sufficient guarantee for the rights of 
the Orthodox Christians in the Ottoman Empire. Ko better example 
could be found than this of the dangers resulting from a right of 
protection. Even confined to its natural limits, a right of religiouB 
protection runs the great risk of conflict with other protectors as is 
shown in reference to the disputes as to the possession of the Holy 
Places; but when the right is used as a means of increasing political 
influence, the risks of International conflict are so greatly increased 
as to deprive the policy of the httle justification it may possess; 
besides wliich it defeats its own original object, since there is no 
Government which knows better than Turkey how to play one Power 
off against another, and in so doing defeat any policy of reform. 
The whole history of this question confinns the opinion that the 
material interests of the Christians were too apt to be foi^otten 
in the struggle to obtain increased political interest for the pro- 
tecting Power. 

An exact definition of the rights and duties claimed by France, 
in virtue of her power of Protection, is not easily stated ; this very 
vagueneBB of the relation between Protector and Protected haa been 
not the least of its merits from the point of view of the Protector. 
In the first place, we must distinguish the present right from the 
right of Protection over individuals, which is regulated by the Law 
of 1863, Religious Protection is essentially the protection of 
communities and not of individuals. If individuals are at any 
time protected in this way, it is because they have been interfered 

' Article 12, NoradoHnghian, vol. i., 1774, Nomdounghian, voL i. p. 323. 
p. 263. Article 8 repeats Article II of the 

* Treaty of Kutachuk Kainardji, Treaty of Belgrade. 
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with in their official rather than in their personal capacity — by 
which we mean, that they have been interfered with more in their 
religions than their private capacity. Secondly, since the Crimean 
War, and more especially since the Treaty of Berlin, a right of 
collective protection by all the Powers has more than once been 
exercised. The promulgation of the Hatti-Humayoun ia the first 
example of this nature, and the right itself is expressly maintained 
in Article 62 of the Treaty of Berlin : " Le droit de protection 
officielle est reconnu aux t^ents diplomatiqnes et consulaires des 
Piiiesances en Turquie, tant h I'^rd des pereonnea sus-mentioun^ 
que leuTS ^tabliBsemeuts religieux de bienfaisauce et autres dans lee 
Lieux-Saints et ailleurs." In fact, although France still claims an 
exclusive r^ht of Protection over all the Roman Catholics in the 
Ottoman Empire, in virtue of the saving clause added to this 
article, there are few powers left exclusively in her bands. 

It is said, in the first place, that the protecting Power has the 
duty of securing the proper exercise of the religious ceremonies of 
the Catholic Faith; but there can only be intervention if the 
exercise is " proper " — that is to say, the ceremony must be conducted 
within the walls of religious buildings, which themselves can only 
be built or restored witii the express permission of the Porte.^ 
Secondly, the protectii^ power has the right and duty of inter- 
vening to secure the fuU exercise of the privil^es granted by 
Firman or Capitulation to religious institutions: thus they are 
entitled to certain reductions in reference to customs dues, and 
have the right to control and toan^^ their own schools. Thirdly, 
although the protection refers to communities and not to individuals, 
the protecting Power ought to intervene to protect the individual 
members of such communities when disturbed in the exercise of 
their religion. The word " molest^ " which is used in the Capitula- 
tions is of a very wide and general application.' It is in reference 

' In Egypt penuisBion to build or obligatioo principale qui lui incombe. 
restore a religious building is not Pr^ciaons les cas cUuu les queb cette 
necessary, un example of the extension obligation prend naiasance. Elle prend 
of the rights oS foreigners by custom. naisaance toutes les foia qu'un religieux 

' " Mais, nous I'ai-ona fait remarqxier, est molest^ par un Ottonian dans 
par la toi-ce meme Jea choaea, la pro- I'exercice on Jt I'occasion de I'exercice de 
tection religienae riagit sur I'individu. aea fonctions, ou, ]>lus g^ii^ralement, 
Lu puissance protectrice est teniie de dana I'exercive on ii I'uccasion de 
garantir aux religieux I'inviolabilit^ I'exercice de aa profeasion religieiise. 
de leur persoune ; c'est U la troiai^me Elle ue prend pas naisannce, an con- 
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to thw right that the greatest difficult; arises in practice, since it is 
generally very difficult to say whether an individual was disturbed 
in his religious and not in his personal capacity, and if it was in hia 
personal capacity the propei* persons to interfere are the agents of his 
own state and not those of the protecting state. Lastly, there is the 
duty of preserving the " status quo " in reference to the Holy Places. 

The exclusiveness of these rights claimed by France has not 
remained undisputed. First, in reference to the right of intervention, 
in order to protect all Catholic conununities and see that, subject to 
the permission of the Porte, they are allowed to build or restore their 
churches and schools, and are allowed freely to perform their religious 
exercises within these buildings, the exercise of this right is not only 
subject to the rights of Austria to intervene, in a similar manner, in 
favour of certain particular foundations, and of certain Cathohc 
communities in certain provinces of the empire, but also certain 
other Powers have successfully contested this claim of recent years, 
in reference to new foundations; thus the "Congr^tion de la 
Frop^ande," on 13th November 1894, admitted the rights of Germany 
in reference to certain foundations of the German Society of Palestine ; 
and Italy's rights were similarly recognised in 1902 in reference to 
two rel^^ous foundations at Constantinople.* Secondly, in reference 
to the French claim to protect the priests, monks, sisters, &c., of the 
different Catholic communities, the exclusive right is not only 
contested by other Powers but also by the Porte. The legal advisers 
of tiie Turkish Government stated their case in a Memorial of 20th 
July 1892: "Si le Crouvemement frangais avait rMlemeut un droit 
acquis k la protection gdn^rale, en Turquie, de tons les religieux 
catboUques et de toutes les nationality ^trang^ree, la seconde partie 
de I'article pr^it4 aurait nettement contredit le premier. Celte 
consid^tion seule snffit pour ^tablir que la France n'a entendn 
r^server, par les dispositions de I'article 62 du Traits de Berlin, que 
le maintien de 'statu quo' taut & I'^ard dee sanctuaires que de la 
traire, ai le religieux eat molest^ pour ment ottoman ; tout ce qu'on peut 
des causes itrangires k I'exercice de dire, c'est qtie, en caa de doute, il j 
aa piofeesioii religieuae. Quant Jt la a pr^mption, lorsqii'ua religieux a 
question de Mvoir si lee causes pour iti molest^ qu'il a it^ i I'occaBion de 
lesqnelleB xaa religieux a ^t^ molest^ I'exercice de sa profeasion religieuse." 
Bont ou non itnngitre« k I'exercice de sa — Du Baussas, vol. ii. p. 1S6. 
profeesiou religieuae, c'est ividemment ' " Corps de Droit Ottoman," George 
one queation de fait 4 d^battre entre Young, Oxford, 1905, voL ii. p. 13S. 
la puiaeance protectrice et 1« Oouveme- 
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protection des religieux catholiques." ' The conflict between France 
and other Powers generally arises in reference to consular inter- 
vention in consequence of onmes committed against priests or 
monks ; since the Treaty of Berlin there have been several examples 
of decisions unfavourable to France; thus in 1874 the French 
Embassy had to yield the conduct of the case of the murder of a 
Prussian priest at Constantinople to the German Embassy, (he 
French Ambaaaador enunciating the principle, "Si le caract^re du 
moine est absorb^ par sa nationality nous nous retirons." In 1901, 
after the troubles between the Franciscans and Orthodox, Germany 
add Italy each protected their own subjects ; and in 1902, when an 
Italian priest was murdered at Damascus, it was the Italian Consul 
who intervened.* 

The last right claimed by France is the protection of the rights of 
the I^tin communities in the Holy Places, and (he Treaty of Berlin 
expressly preserves the "status quo." It is here that the French 
and Russian rights are liable to come in conflict. The "status quo" 
is so complicated that it almost lends itself to conflict. In the fltst 
place, there are five communities which share the privil^es granted 
in reference to the Holy Places : these are the latins, the Orthodox 
Greeks, the Orthodox Armenians, the Orthodox Copts and the 
Armenian Jacobites. Certain privileges are enjoyed by all five 
communities, in which case we find that sometimes a certain place 
is portioned off and a particular part of it is apportioned to each 
community, or the whole may be used by each community in turn, 
in a certain order and for a certain time. Other privileges are 
shared in a similar manner by only a certain number of these 
communities, while others are reserved specially to a single com- 
munity. In this laat claim the duty of the protecting Power 
must greatly overbalance the right, since the rivalries between 
the communities are often very bitter. The right of religious 
protection has played a most important part in the history of the 
Capitulations, and has considerably influenced the development of 
the privileges conferred by Capitulation, but the right itself has 
now lost the importance it had from the point of view of these 
privileges. 

Before finally leaving this subject we should mention the position 

' Young, voL ii p. 131. ' Ibid., p. 132. 
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of the three great Protestant Powers, England, Germany and the 
United States, in reference to Protestants within the Ottoman 
Empire. During the early part of the nineteenth century, as a 
result of the efforte of English and American missionaries, there 
was a considerable movement, within the Armenian commimity, 
towards Protestantism ; and, as a result of the intervention of the 
three Protestant Powers, the Porte, in 1847, recc^ised the Armenian 
Protestants as forming an independent community, and a wekil was 
appointed in 1850. A constitution was drafted in 1878 for the 
new community, but, as it was not acceptable to it, it has remained 
a dead letter. To this extent there has been a certain amount of 
Protestant intervention exercised by certain Powers. In 1841, also, 
the British and German Governments agreed to create a Protestant 
Bishopric at Jerusalem, the Bishop being consecrated in London, but 
nominated alternately by the British and German Governments. 
Although this arrangement came to an end in 1886, an English 
Bishop has continued to reside at Jerusalem, the Episcopalian 
Churches of I^ypt being under his chaise. 
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CHAPTER VIII 

THE PHINCIPAL CHAEACTEEISTTCS OF THE OTTOMAN CAPITULATIONS 

The history of the Capitulations, using the word in the strict aense, 
comes to an end at the commencement of the nineteenth century, by 
which time the United States of America and all the European States 
had been p^o^■ided with Capitulations by the Ottoman Empire. It is 
natural, therefore, that, having reached this stage, we should consider 
the main characteristics of these documents. The origin of the word 
" Capitulation," we have found, was connected with the style usually 
followed in drafting these documents, and was derived from " caput " 
or " capitnlum," referring to their division into heads or articles. The 
sense of the word is essentially different to the ordinary use of the 
word capitulation ; in fact, the wording of the Capitulations shows 
that the Mohammedan rulers who granted them had in so doing no 
idea of submitting or surrendering to the European States. The 
position is clearly that of a powerful sovereign being entreated and, 
of his generosity, granting certain privileges, if not to an inferior, at 
least to an equal. Thus in the early Fi&an Capitulations we read : 
" They be^ed that we would permit . , . ; " " They prayed us . . . ; " 
"They complained ... we heard auch complaints and ordained . . .;" 
"And having heard all their prayers . . ." The Piaana do not appear, 
from these examples, as dictating terms. The same principle appears 
in the preamble of the English Capitulation of 1580, where we find : 
"Wherefore according to our hnmanitie and gracious ingraSed dis- 
position, the requests of her Majestie were accepted of us, and we 
have granted unto her Majestic this privil^e . . ." 

That there should be this assumption of superiority on the part of 
the Mohammedan rulers over the Christian monarchs was strictly in 
accordance with the principles of Mohammedan jurisprudence. The 
Sultans were the representatives of Islam, and they ought rightly to 
be the rulers of the whole world ; the Christian princes were their 
natural enemies, whom they ought strictly to exterminate, but to 
whom, in their great m^nanimity, they might extend a certain 
respite of peace. This is as clear in the later Capitulations, and 
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even in that of the French of 1740, as it is in the earlier : " I . . . 
who am the Sultan of glorious sultans; Emperor of powerful em* 
perors ; the distributer of the crowns of the Chosroes who are 
seated upon thrones, the shadow of God upon earth . . . the pos- 
sessor of numberless cities and fortresses, to name which and to 
boast of the same is here needless j I who am the emperor, the 
asylum of justice and the King of kings, the centre of victory . . . 
I who by my power, the fount of happiness, am adorned with the 
title of Emperor of both lands, and by the crowning grandeur of 
my caliphate am graced by the title of sovere^ of both seas." 
The English Capitulation is in similar terms: "We moBt sacred 
Musuhnanlike Emperour . . . The prince of these present times, 
the only Monarch of this age, able to give sceptres to the potentates 
of the whole world, the shadow of the divine mercy and grace, 
the distributer of many kingdoms, provinces, townee, and cities, . . ." 
N^or are these sohtary examples; but the same expressions occur 
in all the Capitulations, showing clearly the opinion of the Moham- 
medan ruler as to the relative position of himself and the Christian 
prince who desired his favour. 

There is yet another example illustrating the same characteristic 
The " Hedsya " says : " If the Im&m make peace with aliens in return 
for property, there is no scruple ; because since peace may be lawfully 
made without any such gratification, it is also lawful in return for a 
gratification." But, " since peace is a desertion of war," and war is 
the primary duty, peace should only be made in this way when the 
Mohammedans stand in need of property. In other words, these 
Capitulations were not only grants of favour conceded by a powerful 
prince, but privil^;es which hod to be bought, and paid for at a high 
price. Rey,' in speaking of the very considerable expenses which the 
ambassadors at Constantinople had to bear, says: "We must add a 
cat^ory of expenses, and that not the least burdensome, which all the 
foreign representatives had to pay : presents to the Turkish officials." 
According to the words of the Grand Vizier, the Capitulations had to 
be well weighted in ease they blew away in the wind. In the account 
of Harebome's arrival in Constantinople we find a list of the presents 
which he brought with him. "At our Ambassador's entring they 
followed that bare his presents, to aay, twelve fine broad clothes, two 
pieces of fine holland, tenne pieces of plate double gilt, one case of 
' Rey, p. 181. 
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candlesticka, the case whereof was verj large, and three foot high 
and more, two very great cannes or pots, and one lesser, one basin and 
ewer, two poppinjayes of silver, the one with two heads : they were 
to drinke in : two bottles with chaines, three faire mastifs in coats of 
redde cloth, three spaniels, two bloodhoimda, one common hunting 
hound, two grey hounds, two little dirges in coats of silke; one 
clocke valued at five hundred pounds sterhng : over it was a forrest 
with trees of silver, among the which were deere chased with dogs, 
and men on horsebacke following, men drawing of water, others 
carrying mine oare on barrowes : on the top of the clocke stood a 
castle, and on the castle a mill. All these were of silver. And the 
clocke was round beset with jewels."* The presents are typically 
English ; but England gave with no stinting hand, and gave of her 
best. 

It was not only in the earlier Capitulations that these presents 
formed an essential part of the negotiations. In the American 
Consular Report, already quoted, we read that, " In the spring of 
1786, Abd-er-Kahman, the Tripoline Ambassador at London, desired 
to n^otiate with the Commissioners of the United States for a 
perpetual peace between them and Tripoli; 30,000 guineas for his 
employers and £3000 for himself were the lowest terms demanded."* 
In 1800 the Bashaw of Tripoli wrote to the President of the United 
States : " Our sincere friend, we could wish that these your expres- 
sions were followed by deeds and not empty words. ... If only 
flattering words are meant, without performance, every one will act 
as he finds convenient." Thus, from one point of view or another, it 
is clear that in the mind of the Mohammedan ruler the Capitulations 
were grants of favour, conceded as an act of " beneficence." 

The position of the Christian merchant, if these grants had not 
been made, would have been exceedingly precarious. His position as 
a result of these grants was that of a Musta'min and something more. 
Ab a Musta'min he was entitled to enter the Mohammedan territory 
in safety aad trade there freely ; he was entitled to worship in ac- 
cordance with the rules of his own religion ; and his property passed to 
his heirs by the rules of succession existing in his own state. But in 
addition to this he had rights which were not granted to Musta'min. 
The safe-conduct of the true Musta'min was precarious, and strictly 

' Hakluyt, vol. v. p. 257. ' U.S.A. Consular Report, 1881, p. 6. 
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Umited to s year or lees ; the privilegee graDted under the Capitula- 
tiona were more secure, and practically UDllmited. The MaBta'min 
became a subject after one year's residence ; the Christian merchant 
was entitled to reside iu Mohammedan territory just as long as he 
pleased, and while resident there had the additional security of his 
fuuduk or quarter, and the protection of his consuL The Musta'min 
was subject to Mohammedan I^w and the Mohammedan Courts ; the 
Christian merchant was exempt from the jurisdiction of the ordinary 
courts of the country, and was governed by the law of his own state. 
The Musta'min must pay the poll-tax and the land-tax; but the 
Christian was exempt from all taxes except the customs dues, and 
even in the case of theee he received special reductions. The daily 
life of the Musta'min was made burdensome by petty restrictions in 
r^ard to dress and conduct; the Christian merchant was in virtue 
of the Capitulations exempt from all these restrictions. The Capitu- 
lations were thus something more than the safe-conducts granted to 
Musta'min ; in principle they were the same ; but the necessities of 
the case, and the very great advantage which the presence of these 
mercbants secured to the subjecta of the land resulted in very 
considerable extensions being made in their favour. 

All the Ottoman Capitulations, to whatever state they may have 
been granted, contained the same grants in so fat as these privileges, 
just discussed, were concerned. The Capitidations were the same as 
far as these rights were concerned, the grant may have been stattnl 
in different words, but the righte themselves were the same for all. 
If any difference actually existed it was in connection with such 
questions as those of civil and religious protection, and in regard In 
purely commercial privileges. In fact, it becomes clear that the later 
Ottoman Capitulations contained two distinct parts : the first part, 
similar to the original Capitulations and practically the same through- 
out their history, granting the privilf^es of the Musta'min; the 
second part, variable and developing as the years advanced, and 
consisting of purely commercial privileges. These later Capitula- 
tions were thus partly grants to Musta'min and partly commercial 
conventions. Later still these two parts came to be separated ; the 
first part was definitely consecrated by Treaty, the second was drafted 
into, and extended by, ordinary Commercial Conventions. When we 
come to analyse each separate privily or immunity we shall find 
that, although these are essentially the same, t^ere are certain diSbr- 
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encee in detail But here f^in we may aay that this differeDce is 
immaterial, because, in virtue of " tlie most favoured nation clause " 
each state was entitled to benefit by these priTilegea down to the 
smallest detail. It is claimed that the first appearance of this clause 
was in the French Capitulation of 1673 ; but the principle of it is 
cteaily noticeable in several of the older Capitulations. Thus in the 
Capitulation of KaYt Bey we find : Article 26, " That no one shall 
dare to commit the least insult to the Florentine ships . . , accord- 
ing to the usage and privil^e of the Venetians ; " or Article 27, " That 
the Florentine consuls and merchants shall have a determinate site 
for their dwelling place in Alexandria . . . as have the other European 
nations." This is more fully developed and stated in general, instead 
of special, terms in the English Capitulation of 1580 : " And that as 
we had graunted unto other Princes our confederates, priviledgee, and 
Imperiall decrees, concerning our most inviolable league with them, 
so it would please our Imperial Majesty to graunt and confinne the 
like priviledges, and princely decrees to the aforesaid Queene" The 
33rd article of the French Capitulation of 1740 is very similar: 
" Que les privileges et les bonneurs pratiques envers les autree nations 
franques aient auasi lieu h I'^rd des sujets de I'empereur de France." 
Since tbat time the clause has become one of style in all treaties made 
between European States and Turkey. 

It is generally considered that the Capitulations were unilateral 
grants and not bUateral treaties creating reciprocal obligations. 
Undoubtedly the original grant of a safe-conduct to a Musta'miu 
was essentially unilateral ; but, m the first place, it was possible that 
a Mohammedan might require and might be given a similar grant 
when in the territory of the Dar-el-Harb. The treaty between the 
Saracen prince and the King of Sicily in 1230 is an example of this. 
In like manner the negotiations between Elizabeth and the Saltan in 
1579 show that the latter wished to receive similar privileges for his 
subjects in England, These two grants would, as a rule, be contained 
in separate documents, but they are also to be found in the same 
document; thus the Venetian Capitulation of 1454, Article 2, stipu- 
lates : " n sera loisible aux marchands des deux nations de fr^uenter 
les deux dtats, d'aller venir et trafiquer libremont par terre et par 
mer sans qu'aucun obstacle puisse leur €tre oppose ; " or in Article 
7, " Les marchands turcs qui feront le trafic dans lee d^pendanoee 
v^nitiennes seront soumis k la mSme loi." In the second plaoe^ we 
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fiod that after the grant has been made certain special counter 
stipulations are made, as was the case of the Pisans in the time of 
Saladin: "In consideration of all which things they did promise 
OB and did agree that ..." The question is at beet a purely 
historical one, as this part of the Capitulations has now been 
adopted and included in modem treaties, which are undoubtedly 
bilateral and unquestionably impose reciprocal obligations on the 
parties. 

Another question of a similar nature is connected with the state- 
ment that these grants of privileges were only valid during the life 
of the grantor, and were not binding upon his successors. This 
characteristic accounts for the necessity for the repeated renewals 
which we have already called attention to ; thus we have seen that 
between 1580 and 1675 the English Capitulations were renewed by 
each successive Sultan, with one unimportant exception. The safe- 
conduct granted to the Musta'min was undoubtedly temporal in its 
nature, and depended for its continuance on the will of the Imgm 
who granted it ; and, further, the strict law would not sanction more 
than a transient peace. The position of fact resulting from the con- 
tinual presence of their consuls, and the security of their funduke, 
must, however, have materially altered the position of these Christian 
merchants, and given a'certain permanence to their privileges. But, 
in spite of this, it may well have been felt that it was better to 
strengthen this position of tact by one of right, acquired in virtue 
of a fresh grant from the new ruler. Even the later treaties of 
the Turkish Empire bear traces of the Mohammedan rule, that a 
temporary truce was the most that could be grant«d: thus the 
Treaty of Carlowitz, 1699, Article 20, and the Treaty of Passarowitz, 
1718, Article 20, both contain a clause limiting the effects of the 
treaty to a period of twenty-four or twenty-five years. Even if the 
law were strictly interpreted the Christian merchant would, at worst, 
become a Musta'min, but a Musta'min with a consul and a funduk. 
They would undoubtedly be submitted to that petty persecution at 
the hands of the officials which was the cause of the majority of the 
ariiicles of the earlier Capitulations ; but, apart from this, their actual 
position would not be very greatly changed. The French Capitula- 
tion of 1740 is the first in which a Sultan stipulates in the name 
of his successors as well as of his own. As the privileges of the 
Capitulations have now been consecrated by modem treaties they 
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are easentially permanent and binding on both the grantore and their 



It is in virtue of the fourth article of the Treaty of the Darda- 
nelles, entered into between Great Britain and the Sublime Porte, on 
the 5th January 1809, that the privileges of the Capitulations have 
been definitely consecrated, and are now binding on the present 
Sultan and his successors. The terms of the Treaty are : " The 
Treaty of Capitulations agreed upon in the Turkish year 1086 (a-D. 
1675), in the middle of the month Gammaziel Akir, as also the Act 
relating to the commerce of the Black Sea, and the other privil^es 
(Imtiazat) equally established by Acts at subsequent periods, shall 
continue to be observed and maintained as if they had suffered no 
interruption." ^ 

' Hertalet, vol. ii. p. 370. 
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CHAPTER IX 

THE TANZIMAT, OR REFORM IN TURKEY 

The next phase of the history of the Capitulations is intimately 
connected with what is known as the Tanzimat. " Tanzym " is the 
Arahic for organisation, and is derived from the verb "nazam," to 
arrange. Tanzimat, as we are ah jut to use it, is generally employed 
to describe the collection of those laws, regulations and reforms 
which were introduced in Turkey during the nineteenth century, 
with the object of reorganising her law and institutions on a basis 
which would be more in accordance with that already established in 
European States. The Tanzimat was the result of the intervention 
of the European Powers in the internal affairs of Turkey ; and was 
largely brought about by the fear entertained by the Turkish rulers 
that, if they did not conform to the wishes of the Powers, her 
European territory might be absorbed by one or other of her powerful 
neighbours. The first step toward this intervention, by a European 
State in the internal affairs of Turkey, was initiated by Louis XIV., 
and has been discussed in connection with the history of the French 
claims to Protection and the Capitulations of 1673 and 1740. This 
had been followed by the invasions of Austria and Hiissia in 1736; 
and from that dat« onwards the intervention of Europe in Turkish 
atfaire had become a general practice. The interest of Europe in 
Turkey ceased to be purely commercial, and became exclusively 
political; although the intervention itself was disguised under the 
pleas of religion and commerce. To understand the full application 
of the expression Tanzimat it will be necessary to consider certain 
aspects of the Mohammedan Law. 

The chief characteristic of Mohammedan Law is that it is con- 
sidered to be of divine origin. The chief source of this law is the 
Koran, which is a collection of Sura; these Sura* being divine 

' "Confining out attention ... to seven out of a total ot 114. making up 
the Sura delivered ... at Medina, we in actual bulk between a third and a 
find their number to be at most twenty- fourth of the whole. Even of theae, 
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revelations of the law made to Mohammed when under the inspired 
influence of God. These revelations were made public by Mohammed 
when occasion arose, and were preserved either in consequence of 
having been immediately written down by eecretaries on skins or 
leaves, or by being committed to memory by the audience. After 
Mohammed's death it was felt that there must be a more permanent 
means of preserving this law than that in existence ; his successor, 
Abu Baler, therefore ordered all the existing Sura to be collected and 
compiled in a single voluma Certain unauthorised editions of this 
collection were later published, but these were all destroyed by the 
Ehalif Othman, who ordered the transcription of a certain number 
of authorised versions of the collection to be made, all other copies 
in the future being forbidden. 

Experience soon showed, however, that the Koran was not sufficient 
to meet all the legal difficulties which might arise. There were certain 
problems which could not be solved by a direct apphcation of the 
rules contained in the Koran. To meet this difiiculty it was allowed 
that the evidence of the "Companions of the Prophet" might be 
taken as to the Hadith or sayings of the Prophet on similar questions, 
or as to the Sunna or custom of the Prophet under similar cir- 
cumstances. This second source of law was called the Tradition, 
Hadith, or Sunna. For some time these were the only sources of the 
Law, but on the dying out of the generation of the Prophet's con- 
temporaries, which coincided with the death of the Khalif Ali, an 
increased demand for law was felt The centre of government had 
been transferred from Medina to Damascus, and its jurisdiction 
included millions of Greek and Peraian converts, as well as many 
unbelievers, all of whom were accustomed to institutions widely 
different from those familiar to the Prophet; an increase in the 
quantity of Divine Law became essential, and as a result a class of 
professional interpreters of the Sharia, or Divine Law, came into 

most are entirely, and all chiefly, occu- open to the obaervation that the Banction 

pied mth non-legal matter, hortatory, put in the foreground ia the religious 

theological, or merely personal ; but it one. The passagea which convey a di». 

iBpossibletocuUfromdifferentchaptera ti net intimation that it is the duty of 

Boroe eighty or ninety vei'sea, conatitut- Moelems to visit offenders against the 

ing about one - fiftieth of the entire rule in question with temporal penal- 

Eoran, which lay down something like ties are very few indeed." — " An Intro- 

a general rule on matters which might duction to the Study of Anglo-Muham- 

come before a civil or criminal court of niadan Law," by Sir R. K. Wilson, 

justice. Even these are very largely London, 1894, pp. 1&, 16. 
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existence, whose position was similar to that of the jurisprudentea of 
Rome. The duty of these profeBsional lawyers was to give responses 
or fetwas either to private persons seeking advice, or to the kadi or 
judge wishing to give a decision, or even to the Khalif himself. 
This class of persons devoted to the study of the Sharia was collec- 
tively called the Ulema. 

The diWsion of the Mohammedan rel%ion into orthodox and 
heterodox began under the Khalif Ali, husband of the Prophet's 
daughter Fatima. When Abu Hanefa separated from his teacher, 
Jaafar - es • Sadik, the dissensions which arose between these two 
eminent lawyers offered a doctrinal basis for the differences of view 
between their followers. Racial differences also accentuated the 
division, the Persians being Shiahs or heterodox, the Arabs Sunnis 
and orthodox. The wars between the Persian kings and the Sultan 
of Turkey, who had become the Im4m of the orthodox, rendered all 
chance of future fusion impossible. Then the orthodox themselves 
soon divided into four schools : Hanefitee, Malekites, Shafeites, and 
Hanbalitea The last were the followers of Ibn Hanbal, and seem to 
be celebrated rather for their fanaticism than for adherence to any 
special doctrine. Of the other schools, the Hanefites were the 
followers of Abu Hanefa, who was originally a pupil of the great 
Shia lawyer, Jaafar-es-Sadik ; their distii^ishing principle was 
that, if a question arose which could not be solved by the direct 
application of the Koran, a solution should be discovered by 
"analt^cal reasoning" (Kiass);^ this the jurisprudentes did by 
extracting from a passage in the Koran some meaning which the 
passi^ would not have at first sight appeared to convey. The 
Malekites were the followers of Malik Ibn Anas, who was himself 
a pupil of the last survivor of the " Companions of the Prophet ; " a 
fact which helps to account for the principal doctrine of the aect^ 
which was that the Sunna, or Traditions, were to be considered as 
the chief moans of solution in case of difticulty. Shafei, the founder 
of the Sbafeite sect, was a pupil of Malik, and his followers naturally 
held the Traditions in high respect, but they appear to have shown 

■ Wilson, pp. 30, 31, gives examples &foHwri that the mainteiiance of the- 

of these Kiasa thus; "It having been infant itaelf is incumbent on the father." 

declared in the Koran that ' the main- The " Hedaya " offers many examples 

tenance of a woman who suckles an of this process, which is called igtihad,, 

infant rests upon him to whom the or the effort of legislation. 
infant is bom,' the Hauafi lawyers infer 
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more discrimination in their choice. As a result of the labours 
of the Malekites there has been a large accumulation of these 
traditional laws.* 

Mohammedan Law, being of divine origin, is unchangeable ; the 
lawgiver was God, and there is no human l^slature competent to 
amend or complete the law, so that it maj meet the altered conditions 
of a developed civilisation. The law is contained in a code which 
cannot be altered ; and law and religion are so inseparably blended 
that the law must remain unalterable bo long as the religion exists. 
To the true believer there is only one binding law, and that is the 
Sharia; this law is absolutely unchangeable, although it may 
frequently require interpretation. This Sharia is contained in the 
Koran, the Sunna, the Kiass, and the Ijma, i.e., the decisions accepted 
by the assemblies of the Ulemas, the jurispnidentes of Mohammedan 
Law. This law is to be found in the authorised copies of the Koran, 
and the collections and writings of the Ulema. When an author 
finds that the Koran in its simple sense fails to give a solution to 
the problem on which he is engaged, he interprets some phrase or 
passage in the Koran in such a way as to give the required answer; 
or he may find an answer in the Sunna. A special science has also 
been developed for establishing the authenticity of these Sunna, and 
for determining their relative value. Step by step the chain of 
evidence is traced backwards until the nile can be connected with 
some act or saying, or even with the silence, of Mohammed, as 
testified by some eye-witness, such as one of the " Companions of 
the Prophet" 

From the purely le^al point of view it is abundantly clear that 
1;bis system of law is entirely tmsuited to the requirements of modem 
oivOisation. Mohammedan Law, as it existed in the time of Mo- 
bammed, and for some centuries after, may have been quite sufficient 
for the needs of the people for whom it was originally intended ; and 
it is probable that it was a considerable advance upon the law at 
that time existing among neighbouring peoples. It is also true that 
the Mohammedan Law contains many rules which are of the very 
^eatest value as Moral Law. But as a working l^al system, to be 
■applied to the business and commercial life of a modern state, it is 

' For an account of the different and also in the Introduction to Uamil- 
Orthodox schools see Wilson, pp. S9 to ton's Hedaya, pp. xxi. to x\iv., small 
44 ; and of the Heterodox, pp. 02 to 71 ; edition. 
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absolutely inadequata A legal system which does not admit 
of any amendment, and which cannot be changed to meet the 
requirements of an ever developii^ civilisation, is valueless, especially 
from the commercial point of view. And a state cannot continue 
to exist within Europe which has, as the fundamental axiom of its 
law, the principle that the law ia unchangeable. The truth of this 
became apparent during the first years of the nineteenth century, 
and a modification in the axiom of unchangeableness had to be 
admitted. We have seen how "perpetual war gainst the infidel" 
was the fundamental principle of the Mohammedan doctrine, but we 
have also seen how Mohammed himself found it necessary to modify 
this rule and admit exceptions. So in more modem times the 
principle of " the immutability of Mohammedan law " has been found 
to be impossible, and certain exceptions have been admitted in theee 
" more d^enerate times." Tlie existence of another system of law is 
now admitted side by side with the Sharia; this law is the Kanoun, 
and consists of those laws which have been made by the temporal 
sovereign. But as the " Truce," which for a time suspended the 
continuance of perpetual war, was essentially a temporary and 
opportunist policy, which was to be broken when circumstances 
became more propitious, so also with the Kanoun ; at present 
circumstances may be too strong for the followers of the Prophet, 
and the unbeliever may be, for a time, so powerful that he is able 
to force his l^al system upon the Faithful ; yet this law is but a 
part of the Kanoun which will be swept away as soon as those 
adverse circumstances cease, and then the Sharia will once more 
become the only law ; for the Sharia never changes, but exists for 
all tima 

We may, in consequence, say that in a modem Mohammedan 
State there are two legislators: one Mohammed the original 
lawgiver, and the other the temporal ruler. The laws of Mo- 
hammed are the only true laws, and they alone can be enforced 
by the Mohammedan Courte, the Mehkemahe. The Sultan of 
Turkey, as representative of Mohammed, has a certain l^islative 
capacity, but laws thus made must, to have force among believers, 
be proved to be in accordance with the fundamental principles of 
Mohammedan Law; in order to give this guarantee, and to make 
them binding on Mohammedans, they must be certified by the fetwa 
of the Ulemaa or Muftis as being strictly in accordance with the 
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law of Mohammed. But the pressure of European influence has 
forced the Sultan one step further, and he has, merely as a temporal 
ruler and not as the representative of the Prophet, promulgated 
other laws which could not, even by the most habile jurist, be certified 
08 being in accordance with the law of Mohammed. This last form 
of law is the Kanoun. The Sultan, in making this law, was acting 
beyond his powers, as understood by Mohammedans; but circum- 
stances were too strong for the Faithful, since, if Turkey was to 
continue to exist, very considerable reforms in the law and the 
administration required to be made; the true believers look forward 
to a time when circumstances will once more change and European 
pressure will cease. Since this new law was not in accordance with 
the Sharia, its execution could not be entrusted to the Mehkemahs, 
as the Kadis, or judges of these courts, could not recc^nise these 
rules as law ; it was necessary, therefore, not only to make new laws, 
but to institute new courts ; and councils or Medjilises were instituted 
in different parts of the country, and entrusted with the execution of 
this new law. Nor could refonn stop here ; if the new law and the 
new courts were to be a success the whole Mohammedan system 
of administration required to be changed. The Tanzimat is the 
totality of the laws and institutions which were introduced with 
the intention of bringing about these changes in the law and the 
administration. 

The chief fault in the Tanzimat in Turkey was that the reforms 
projected were introduced with too much haste. The East is essen- 
tially conservative, and the Mohammedan religion tends to intensify 
this conservatism; the great mistake was in not taking the religious 
prejudices of the people into consideration. Reforms, when they 
affect the social life of a people, should be introduced gradually, and 
should never be of such an extensive character that it is entirely 
beyond the powers of the people to assimilate them. When one 
form of civilisation is to be substituted for another the people them- 
selves must be educated up to the point at which it becomes possible 
for them to receive the now civilisation. This was the mistake made 
by the Sultans; but the Sultans were not the only parties to be 
blamed. The European Powers were at fanlt. They did not take the 
trouble to consider what was really best in the tnie interests of 
Turkey ; or if they did consider this, their own political rivalries 
drove them on to act contrary to their better instincts. Chance or 
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fortune was often against the Sultans. The fall of the Janiseariea was 
carefully planned, but chance led to their destruction before the 
country was prepared for it. Tlie rebellion of Mohanuued Aly was 
another oircumstajtce which, by leBsening the prestige of the Sultan, 
led to the failure of his plans. And ^ain, the apparent success of 
Mohammed Aly, in the attraction of European interests towards 
Egypt, encouraged the Sultan to hurry forward his reforms. But 
Mohammed Aiy's success was more apparent than real, since his 
reforms suffered from the same defect of haste. For one reason or 
another the reform expected from the Tanzimat did not come, or if 
the desired eSect was achieved for a time it soon passed. 

The Tanzimat • was initiated by Sultan Mahmoud II., and the 
first scene was the destruction of the Janissaries on 15th June 1826.' 



' A full history of tlie Tanzimat ie 
given by Engeihardt, "La Turq»iie et 
le Tanzimat," Paris, 1882, 2 vols, 

* The corps of the Janissaries was 
originally formed in the reign of the 
Sultan Orchan, 1326 to 1309 ; an ac- 
count of ite institution is given by 
Creasy (" History of the Ottoman Turks," 
vol. i. pp. 21-24), " Tschendereli laid 
before his master and the vizier a pro- 
ject, out of which aroee the renuwued 
corpa of the Janiasaries, so long the 
scout^ of Christendom ; so long, also, 
the terror of their own sovereigns ; and 
which was finally extirpated by the 
Sultan himself, in our own age. Tshen- 
dereli proposed to Orchan to create an 
army entirely composed of Christian 
children, who should be forced to adopt 
the Mohammedan religion. Black 
Khalil atgued thiis: 'The conquered 
are the property of the conqueror, who 
is the lawful master of them, of their 
lands, of their goods, of their wives, 
and of their children. We have a 
right to do what we will with our 
own ; and the treatment which I pro- 
pose is not only lawful, but benevolenL 
By enforcing the conversion of these 
captive children to the true faith, and 
enrolling them in the mnka of the 
army of the true believers, we consult 
both their temporal and eternal in- 
terests ; for, is it not written in the 



Xomn that all children are. at their 
birth, naturally digposed to Islaroism ? ' 
He also alleged that the formation of 
a Mahometan army out of Christian 
children would induce other Christians- 
to adopt the creed of the Prophet ; ao 
that the new force would be recruited, 
not only out of the children of the 
conquered nations, but out of a crowd 
of their Christian friends and relations, 
who would come as volunteers to join 
the Ottoman ranks. 

"Acting on this advice, Orchan 
selected out of the Christians whom he 
had conquered a thousand of the finest 
boys. In the next year a thousand 
more were taken ; and this annual en- 
rolment of a thousand Chiiation chil- 
dren was continued for three centuries, 
until the reign of Sultan Mahomet IV., 
in 1648. Wlien the prisoners made in 
the campaign of the year did not supply 
a thousand serviceable boys, the number 
was completed by a levy on the families 
of the Christian subjects of the Sultan. 
This was changed in the time of Ma- 
homet IV., and the corps was thence- 
forth recruited from among the children 
of Janissaries and native Turks ; but 
during the conquering period of the 
Ottoman power the inatitution of the 
Janissaries, as designed by Alaeddin 
and Tshendereli, was maintained in 
full vigour. 
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This corps of mercenarieB had acquired considerable power in the 
state. It Beemed to the Sultan that his schemes of reform could 
only be carried through if he were actually the supreme power in the 
state*; this powerful body was in consequence an obstacle to the 
realisatiou of reform. A Hatti Sherif was drawn up on 28th May, 
after the acceptance and approval of the Ulemas, in virtue of which 
a new corps, commanded by Turkish officers trained abroad, was to 
be instituted. This was to be the first step towards the overthrow 
of the Janissaries ; but the Janissaries, hearing of the proposal, started 
an insurrection, and as a result the corps was disbanded ; some 7000 
Janissaries being killed and 15,000 exiled. Thus, at the outset, 
Mahmoud met with misfortune. The Janissaries had been got rid 
of certainly, but before the country was provided with an army to 
take their place. Turkey was defenceless ; and as the Janissaries 
were intimately connected with the whole system of government, a 
new organisation of practically the whole administration was neces- 
sary. Turkey was not prepared for any such sudden change as this. 
The Sultan communicated a whole series of reforms affecting the 
army, tho police, various parts of the administration, but especially 






me of Yenl Tscheri, whiob 
V troops,' and which Euro- 
rs have turned into Janie- 
aaries, was pven lo Oi'chan'a young 
corps by the Dervish Hadji Bey- 

"The Christian children, wlio were 
to be trained as Janissaries, were 
usually chosen at a tender age. Tliey 
were torn from their parents, trained 
to renounce the faith in which they 
were bom and baptised, and to profess 
the creed of Mahomet. They were 
then carefully educated for a soldier's 
life. The discipline to which they were 
subjected was severe. They were taught 
the moat implicit obedience ; and they 
were accustomed to 1>ear without re- 
pining fatigue, pain and liunger. But 
liberal honours and prompt promotion 
were the sure rewards of docility and 
courage. Cut olf from all ties of 
country, kith and kin, but with high 
pay and privileges, with ample oppor- 
tunities for military advaucement, and 
for the gratification of the violent, the 



sensual and the sordid passions of their 
amnial natiu-es amid the customary 
atrocities of successful warfare, this 
military brotherhood grew np to be 
the strongest and fiercest instrument 
of imperial ambition, which remorse- 
less fanaticism, prompted by the most 
subtle statecraft, ever devised upon 
earth. 

'' . . . Von Haninier calculates, from 
the increase in the number of these 
troops under later Sultans, that at 
least half a million of young Christians 
must have been then made, first, the 
helpless victims, and then the cruel 
ministers of Mahometan power." 

The history of the Ottoman con- 
quests in Europe, Asia and Eg^pt is 
the history of the warlike exploits of 
this great military corps. Among the 
most important of their political ac- 
tions against their own Sultans are 
their revolt against Amuroth IV., 1623 
to 1640, described by Creasy, vol. i. 
cL xiii., and by Von Hammer, bk. 46 
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the Treasury and the methods of taxation. The people were, however, 
miBtrustful, fearing that these reforms were directed gainst their 
religion. The Ulemas were at first suspicious, but soon, owii^ to the 
want of tact of the Sultan, became actively hostile. The Grand 
Mufti remonstrated, but was told that his duty was entirely confined 
to the exercise of religion, and that he had no right to interfere in 
the direction of the state. On the top of this came the events 
which led to the battle of Navarino — the Protocol of London, and the 
Treaty of Adrianople, 14th September 1829 — events which were 
immediately followed by the succeases of Mohammed Aly in Syria. 
The Powers had to be called in to Buppress the rebel, but their 
intervention led to the practical separation of Egypt from Turkey. 
Mahmoud's schemes had failed in every respect, and the only lasting 
events of any importance were the signing of Commercial Treaties 
with England, France, and Austria in 1838, and the promulgation 
of Quarantine Regulations. These Commercial Treaties mark the 
definite separation of the two divisions of the Capitulations ; hence- 
forward the commercial concessions and privileges were absolutely 
distinct from the Capitulations proper. The signing of tlie Quaran- 
tine Regulations is of interest, as these regulations are strictly opposed 
to the doctrines of Islam. 

The commencement of the reign of the Sultan Abdul Medjid was 
marked by the promulgation of one of the most important acts of the 
Tanzimat On 3rd November 1839, in the midst of great splendour, 
the Sultan, surrounded by his officers of state, ministers and XJlemas, 
as well as the representatives of the different religious communities 
and the foreign ambassadors, paraded beside the Mosque of Gulhana, 
and there, in the presence of this distinguished assembly, was read 
the Hatti Sherif of Gulhana.* In this Hatti Sherif the Sultan 
promised to introduce new laws, the principal objects of reform being 
connected with the three following points : — " 1. Guarantees insuring 
complete security to our subjects, both in regard to their life, their 
honour and their property; 2. A r^ular mode of assessing and 
collecting the taxes ; 3. An equally regular method for the enUst- 
ment of the army and the duration of service." The powers of the 
government were in no way altered, but the laws which were to be 
introduced were to apply to all subjects of the Sultan alike, whether 

' Nonuiounghiiiti, vol. ii, ; Schopoff, p. 6. 
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they might be Mohammedans or Eayah. "These imperial conces- 
sions are to be extended to all our subjects, to whatsoever religion or 
sect they may belong, they shall enjoy them without exception. 
Thus there has beeu granted by ua to all the inhabitants of the 
Empire perfect security in respect to their life, honour and property, 
as the sacred texts of our law require." This clause was the moat 
important of the whole document, but such an equality between 
Bayah and Mohammedan was bo opposed to the spirit of Islam that 
any attempt to carry it out to the letter would, at that time, have 
been doomed to failure, owing to the religious fanaticism of the 
Mohammedans. The whole Hatti Sherif was primarily intended as 
a means of obtaining a share in the good favour of Europe, which 
had apparently been extended to Egypt. 

The position in Turkey had, at this time, much that resembled 
the social position in Rome during the R^al period and at the com- 
mencement of the Republic. The policy followed by Mohammed II. 
on the capture of Constantinople, in allowing the Jews and Christians 
to retain their own administration and social and religious oi^nisa- 
tion, was undoubtedly a sound policy at a time when his power was 
not yet securely fixed, and when he had little leisure to develop his 
government. But with the passage of time the two great divisions 
of the Ottoman Empire did not come any closer together, but 
remained absolutely apart. In fact there was a division of the 
state into two distinct classes similar to the division into Patricians 
and Plebeians in Rome. The firat, the Mohammedans, similar to the 
Patricians, the ruUng class having a monopoly of the civil, l^al and 
administrative rights, and free from the burden of taxation ; the 
second, the Rayahs, in a subordinate position similar to the Plebeians, 
not allowed to hold any government office, not eligible for service 
in the army, worried by petty r^ulatlons in respect of their dress 
and daily habits, but withal heavily taxed and persecuted. And to the 
jealousy of the Patrician we must add the reUgioue fanaticism and in- 
tolerance of the Mohammedan. The Hatti Sherif Gulhana promised t<> 
do away with this state of inequality ; but the history of Rome should 
have taught Europe that such barriers as these cannot be thrown 
down by a single enactment and without any previous preparation. 

Attempts were made to fulfil the promises given in the Hatti 
Sherif. The Council of State was reorganised ; changes were made 
in the method of collecting taxes ; a penal code was drafted, but did 



,dbyGoogIe 



THE TANZIMAT. OR REFORM IN TURKEY 85 

not prove effective ; a rrenchman was appointed to prepare a Civil 
Code, but the scheme had to be dropped. Turkey waa not ready for 
reform; the fanaticism of the people, distrust in the anti-Moham- 
medan character of the reforms, fear of further European interven- 
tion, and financial embarrassment, were all influences opposed to 
reform. Reaction followed, assisted perhaps by jealousy between 
the Powers themselves, increased by the preponderance of the French 
influence. The Sultan had to eonfeaa that Turkey was not yet ready 
for reform. But in spite of this check the new principle of equality 
between the two divisions of the people received two important acts 
of confirmation. Riza Pasha in 1843, addressing certain of the 
Christian communities, said : " Mohammedans, Christians, Jews, you 
are all the subjects of one emperor, the children of one father. 
If there are any among you who are oppressed, let them show them- 
selves, it being the steadfast intention of His Majesty that the laws 
which secure the life, honour and property of all subjects shall be 
strictly observed in his Empire."^ And similarly, Raschid Pasha, who 
was minister in 1846, addressed the non-Mohammedan communities 
at Adrianople in these terms : " His Majesty the Emperor, as he 
desires the good fortune of his Mohammedan subjects, also wishes 
that the Christians and Jews, who are equally his subjects, may 
enjoy peace and protection. The difference in religion and sect 
only concerns themselves ; it does not interfere with their rights." ^ 

In spite of opposition the army was remodelled in 1843 after the 
French system; reform of the financial system of the state wae 
recommenced; Mixed Courts were oi^anised in 1847, and important 
changes were introduced into the procedure of these courts. In 
Mohammedan Law written evidence is not recognised as in European 
l^al systems, hence several of the special rules in the Capitulations 
as to the bindingness of a contract for wliich there was written 
evidence; this principle was adopted in the new courts, and the 
right of a Christian to give e\idence against a Mohammedan was 
admitted. These Mixed Courts were nominally commercial courts, 
but their powers also extended to certain civil cases. This was 
followed in 1850 by the promulgation of a Commercial Code baaed 
on the model of the French Commercial Code. And then in 1852 
a Firman was promulgated reoiganising the Provincial Administra- 
tion, With this Firman ended the first stage in the history of the 
• Engelhardt, vol I p. 69. ' Ibid., vol. i, p. 81. 
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Tanzimat, which was now suspended by the Crimean War. In spite 
of failures, a certain advance had been made ; manj reforiuB had been 
abandoned ; the Rayah and Moslem were still widely separated, and 
the Rayah still occupied a subordinate position ; but reforms had been 
attempted, and the minds of Mohammedans prepared somewhat more 
for reform in the future. But, above all, Mixed Commercial Courts 
had been established and were doing good work in many of the 
principal towns of the empire. 

The second stage in the history of the Tanzimat in Turkey 
commences, after the conclusion of the Crimean War, with the 
Treaty of Paris of 1856. One of the principal objects of the 
Tanzimat had been the rect^ition of the principle of equality 
between Mohammedan and Christian Bubjecta. The Hatti Sherif of 
1839 had accepted this principle, and had promised reforms which 
should bring about its realisation; but these reforms had not yet 
been carried into effect. The Powers who had assisted Turkey in the 
war now asked for the fulfilment of her promises made at Gulhana, 
The Protocol of Vienna which was signed on let February 1855, and 
which was to serve as the basis of peace negotiations, contained four 
propositions, the last of these, and the one which was to cause most 
discussion, referred to the immunities of the Christian population in 
Turkey. The clause as finally accepted was: "That all faiths be, 
and shall be in the future, freely practised in Turkey, nor shall any 
Ottoman subjest be disturbed or molested in the exercise of his 
religion, nor can he be forced to change it" Before the question 
was raised at Paris, the Sultan, on 9th May 1855, granted certain 
concessions to his Christian and Jewish subjects. The Rayah was to 
be admitted into the army and to the administration, and should be 
eligible for any military command up to the rank of colonel, or to a 
civil office up to the first class ; and, further, that they might repair 
their churches without any special authorisation, and even construct 
new ones in the quarters which had been set apart for their exclusive 
use. This reform, however, met with opposition from all classes ; and 
the opposition from the Christians, especially of the Orthodox Church, 
was 80 bitter that they threatened to emigrate en m-asse : so that the 
clause in reference to military service had eventually to be withdrawn. 

Difficulties arose in Paris as to the nature which the reform to 
be issued should take. England claimed that these reforms should 
be in the nature of a treaty, with reciprocal r^hts and duties, to be 
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entered into between Turkey and the Powers. Turkey would not 
admit this, and in order to give the character of spontaneity to the 
new reform the Ottoman Government forthwith promulgated a new 
charter called the Hatti Humayoun,* The new charter was read on 
18th February 1856, with formalities equal to the ceremonies which 
had attended the reading of the Hatti Sherif of Gulhana, and in the 
presence of the officers of state, ambassadors and representatives of 
the Mohammedan, Christian and Jewish communities. The Hatti 
Humayoun contains thirty-eight articles. The first article renews the 
guarantees promised to all subjects, without distinction of religion, by 
the Hatti Sherif of Gulhana and by the laws of the Tanzimat in regard 
to security of the person, honour and property; and official measures 
are to be taken to insure that these receive full effect. Other articles 
confirm the immunities and spiritual privileges which had already 
been granted by former Sultans to the non-Mohammedan communities. 
The powers granted by Mohammed II. to the Patriarchs and Bishops 
are to be renewed in such a way as to harmonise with the changes 
which had taken place since the original grant. The temporal affaire 
of each community are to be placed under the control of a council 
to be ohosen from the members of such community, both the clergy 
and laity being represented; each community having the right to 
establish schools of all grades which will be placed under the inspec- 
tion of a mixed council of education. The building of churches and 
schools, and their maintenance, are also provided for; and certain 
articles repeat specifically the ateolute freedom of rel^on, and the 
equality which is to exist between all subjects of whatsoever region, 
"Personne ne sera ni vex^, ni inqui^t^ k cet (tga,ii," "Personne 
ne sera contraint h changer de culte ou de rel^on." All idea of the 
inferiority of the Rayah, in respect to the Mohammedan, is to be done 
away with. "Tout mot et toute expression ou appellation tendant k 
rendre un classe de mes sujets inf^rieure k I'autre, k raison du cult^ 
de la langue ou de la race, sent k jamais abolis et effaces du protocole 
administratif." 

All departments of the administration are to be reformed, the 
principle of equality between Rayah and Mohammedan being main- 
tained. Thus, all government appointments are to be made by the 
Sultan himself, and all subjects are to be eligible for these appoint- 
' Aristarki Bey, vol. ii. p. 23. Noradounghiaii, vol. iii. pp. 83, &c. SchopofT, 
pp. 48, &C. 
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ments : " et comme touB hob sujets, sans diatinction de nationality, 
seront admissibles aux emplois et services publics, lis seront aptes i 
lee ocGuper, selon leur capacity, et conformdment k des regies dont 
r&pplication sera g^n^rale." Equality of taxation is to be introduced, 
and the method of collecting the taxee is to be reformed. Non- 
Mohammedans are to be liable for military service. The provincial 
government is to be reorganised, and non-Mohammedans are to 
receive equal representation. The Finances are to be reformed, banks 
ure to be instituted, and the laws in r^ard to corruption and embezzle- 
ment are to be strictly enforced. The Judicial system is also to be 
reformed. Cases between Eayah and Mohammedan are to be heard 
in Mixed Courts, the witnesses being sworn according to their faith, 
and the audiences being public. Other cases, which depend on the 
reUgiouB law, and the parties to which are either both Mohammedan, 
or both of the same non-Mohammedan community, are to be brought 
before the religious courts of the Mohammedans or non-Mohammedans, 
and the law applied is to be either the Sharia, or the law of the 
Bel%iouB Community interested, as the case may be; and disputes in 
r^ard to successions between Eayah may, on their request, be heard 
by the heads of their community. Penal and Commercial Codes, 
as well as a Code of Procedure, are to be promulgated. The Prisons 
are to be completely reformed, " et tout traitement qui ressemblerait 
aux tourments et & la torture sont radicatement supprim^ et abolis." 
The system of Fohce is also to be fully reoi^antsed. The promised 
reform was thus complete and included every important branch of 
the administration. 

One article of the Hatti Humayoun is of special interest, as by it 
foreigners were to be allowed the right to own immovable property 
in the Ottoman Empire. The question is, however, one which requires 
special discussion,* 

Within a week of the promulgation of the Hatti Humayoun the 
Powers met at the Congress of Paris, and after considerable discussion 
it was duly recognised, and the Powers undertook in the future that 
the European Powers should not intervene, either singly or collec- 
tively, in the internal affairs of Turkey. " Leurs Majesty s'engagent 
chacune de son c6t^ k respecter I'indSpendance et I'int^grit^ terri- 
toriale de I'Empire Ottoman, garantisseut en commun la stricte 
observation de cet engagement, et considereront, en cons^uence, 
' See chapter xi. "The Land Laws of Turkey and Egypt." 
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tout acte de nature h. j porter atteinte comme une question d'iut^rSt 
g^n^ral" And, " S. M. I. le Sultan, dana sa oonstante soUioitude pour 
le bien-€tre de ses sujets, ayant octroy^ uu Finnan qui, en am^Iiorant 
leur sort sans distinction de religion ni de race, consacre ses g£n^- 
reusea intentiouB envers les populations chr^tiennes de son empire, 
et Toulant donner nn nonveau bimoignage de ses sentiments h cet 
^gard, a r^olu de communiquer aux Puissances contractantes ledit 
Firman, spontan^ment 6man6 de sa volenti souveraina 

"Les Puissances contractantes constatent la haute valeur de cette 
communication. II est bien entendu qu'elle ne saurait, en aucun cas, 
donner le droit aux ditea Fuiasancea de s'immisoer, soit collectivement, 
Boit a^par^ment, dans les rapports de S. M. le Sultan avec sea sujets, 
ni dans I'administration interieure de son Empire." 

In fulfilment of the promises made in the Hatti Humayoun there 
appeared in 1860 an " Ordinance in regard to the competence and 
organisation of the Commercial Courts " ; in 1861 a Code of Com- 
mercial Procedure was promulgated ; and in 1864 there followed a 
Code of Maritime Commerce, and a Code of Criminal Procedure. 
Between 1868 and 1876 the Civil Law, as contained in the works 
of the Hanafite authors, was codified, and published under the title 
Medjell^. In 1864 the administration of the Yilayets was re- 
organised by Firman, both Mohammedan and non-Mohammedan 
citizens being represented on the elective councils and the tribunals ; 
and in 1874 a provincial division sitoilar to & commune was formed, 
havii^ a council half Mohammedan and half non-Mohammedan, for 
the collection of taxes. In accordance with the Firman of 1864 the 
provinces were divided into divisions similar to the French arrondisse- 
ment, canton and commune, under the orders of the Vali or Governor, 
with subordinate ofi^ials over each division and subdivision. In 
each division was a conncil and a court, the majority of whose 
members were elective, the right of election beit^ theoretically ahared 
equally by Mohammedans and non-Mohammedana; but in reality this 
equality did not eziat The civil and criminal courts were always 
presided over by a Ulema, but not the commercial courts. 

The different non-Mohammedan religious communities received 
new Constitutions,' in virtue of the promises made. Thus, the Greek 
Community received a Constitution in 1862, the Armenian United 

' Bee more fullj for these Constitutions in the chapter " Courts of Person&l 
Statute and Beligious Communities." 
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in 1863, and the Jews in 1865. We may take the Constitution of the 
Greek Community as an example. Several clauses refer to the mode 
of election and to the powers of the Patriarch, the Synod, the different 
councils, the bishops, courts, schools, financial administration, &c. The 
Patriarch is to be elected for life, his election being confirmed by the 
Porte; and he is to have the power of treating directly with the 
Ottoman Government. The Holy Synod is to consist of twelve 
metropolitans or bishops, half of whom are to be re-elected each 
year: their duties refer to questions of faith and ecclesiastical 
discipline. The National Couiicil, consisting of twelve lay members, 
is to look after the temporal affairs of the community, and exercise 
judicial and deliberative powers; as a judicial body it foiined a 
kind of court of appeal. Lastly, the General Assembly consisted 
of members chosen from the Synod and the National Council, as well 
as a certain number of members chosen from the professional ood 
commercial bodies of the community. The duties of the General 
Assembly were to consider all important questions which were of 
interest to the community. 
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CHAPTEK X 

THE OTTOMAN LAWS OF PROTECTION AXD NATIONALITY 

One of the most intereating problema which arose out of the inter- 
vention by European States in the internal affairs of Turkey, during 
the period of the Tanzimat, was how to check the denationalisation 
of her subjects. At first the evil took the form of a right called 
Protection, In virtue of this right of Protection a Foreign State 
could withdraw a Turkish subject from the jurisdiction of the local 
authorities, and place him in a position which entitled him to benefit 
from the privil^es and immunities which had been granted to 
foreigners by the Capitulations of the Ottoman Sultans. To prevent 
this abuse a Law of Protection was passed in 1863; but although 
the abuse then ceased, it was succeeded by an even greater. The 
Foreign States, instead of granting protection, conferred the title of 
subject on latge numbers of Ottoman subjects who had never quitted 
Ottoman territories, and therefore could not have fulfilled the most 
essential condition of naturalisation, in virtue of which it is necessary 
for the foreigner to reside, during a considerable period of time, 
within the territories of the state of which he wishes to become a 
subject. This second abuse was dealt with by the Ottoman Law of 
Nationality of 1869. 

Tlie right of Protection was no new principle, but is one which 
can be traced back to the earliest Capitulations, whether Christian 
or Mohammedan ; thus we find several examples of the right in the 
early Capitulations granted to the Italian States by the feudal and 
Christian States of Jerusalem and Cyprus. The Genoese were, at 
that time, in the habit of stipulating for privileges not only for 
Genoese subjects, but also for those who were "dicti Januenses," 
or " districtuoles Januae." Similarly Venice stipulated for those 
"qui Veneti appellantur," or for those "qui pro Venetis se tenent;" 
and Pisa stipulated in the same way for those " qui Fisano nomine 
consentur." Apparently there were four possible classes who might 
benefit from the prinl^s granted to those cities : First, the citizens 
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themaelves; secondly, the vassals of the eity; thirdly, the natives 
of the state where the privil^ee were granted, such as Syrians, 
Cireeks and Jews who were merchants, and wished to benefit by the 
privileges granted to the Italians ; and, lastly, merchants who were 
subjects of some other European State, but whose state had received 
no privil^ea from the local authority.* The first two classes offer no 
difficulty, but the last two have special interest ; we shall consider 
the last first 

The last class of persons receiving privileges we may call pro- 
tected foreigners, and we may distinguish them from the first two 
classes whom we may call subjects, and the third class whom we 
may call protected natives. In the tenth century it was necessary 
for a European State, which wished to trade with one or other of the 
Eastern States, to enter into special treaty arrangements with that 
state, and obtain privil^es and immunities for its merchants; the 
subjects of a European State not having these privil^;es were not 
allowed to enter the porta of the Eastern State ; or if, by any chance, 
they did enter, they suffered such grave inconveniences that they 
were not likely to come ^ain, supposing they were allowed to depart. 
Under such circumstances the only policy open to a merchant of an 
unprivileged state was to pretend to be the subject of one or other 
of the privil^ed states. Sometimes, however, a privileged state 
would expressly stipulate that her privileges should be extended to 
those who came under her protection. Thus the Consul of Mont- 
pellier asked the King of Jerusalem and Cyprus for certain privil^es, 
" for all the merchants and inhabitants of the said town and others 
navigating with them or under their said consul or Rag." The 
practice was apparently for the consul to grant a certificate of 
nationality to such foreign merchants as he was willing to protect. 
The person thus protected escaped the payment of custom dues, or 
at least only paid the reduced dues granted to the protecting state ; 
thus causing considerable loss to the local revenues. The protected 
persons were, moreover, under the jurisdiction of the protectii^ 
consul, and were governed by the laws of his state, living within his 
funduk or quarter, and benefiting by alt the privil^es granted to 
his state. This right was frequently abused, and the loss it entailed 
to the local authorities naturally led to their disapproval of the 
system. As early as 991 we find in the treaty between Venice and 
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Conatiantinople, of that year, a clause by which the Venetians were 
forbidden to allow the inhabitants of Bira, Amalfi or the Jews, to 
benefit from their privil^es by pretending they were Venetians. 

The same practice existed from an early date in Mohammedan 
States. Thus Amalfi acted as the protecting state for Christian 
merchants and pilgrims at Jerusalem in 1080. And in the thirteenth 
century there was a Capitulation between Venice and the Sultan of 
I^pt, in virtue of which foreign pilgrims coming on Venetian ships 
were to receive security for their persons and property, as well aa 
the same treatment as had been granted to the Venetians in regard 
to customs and jurisdiction. From Breydenbach we learnt that in 
1483 the Catalans acted as the protectors of all unprivileged 
foreigners in Alexandria. The French at first only received privi- 
leges in Egypt as coming under the protection of the Catalan Consul. 
As early as Saladin there is evidence of the recognition of this 
practice, as in his Capitulation to the Pisaos in 1173 he makes them 
undertake not to carry foreign merchants who are subjects of an 
enemy state. We have disciiSBed the same question as it arose 
under the Ottoman Capitulations, and have seen the claim made by 
France to be the protector of the subjects of all states other than 
Venice, This claim of Protection on the part of France was renewed 
in her last Capitulation in 1740; but as practically all European 
States, and several American States, are now protected by their own 
agents, France's claim of Protection, except in so far as it relates te 
Religious Protection, offers no difficulty ; and could only be objected 
to by Turkey in so far as it enabled a foreigner to benefit by customs' 
reductions to which be would not otherwise be entitled. The protection 
of natives, however, offers very considerable difficulty, and led to very 
serious interference with the rights of the sovereign power in Turkey. 

The right of a Foreign State te protect the subjects of Turkey 
is much more unjustifiable than the claim to protect foreigners, 
especially after consideration of the extent to which the practice 
was carried during the eighteenth century. The origin of the 
practice seems to have arisen out of the fact tliat foreign merchants 
or consuls were in the liabit of employing nati^'e8 as their domestic 
servants ; and that these persons of lowly condition were treated as 
holding a position similar to that of a protected foreigner, was a 
fact which did not attract much attention, owing te the small 
number of the persons affected; but when tlie international rivalries. 
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which arose between the different foreign consuls, led them to extend 
the practice in order to add to their prestige by increasii^ their 
clientele, the question assumed different proportions; especially as 
these protected persons included some of the wealthiest native 
merchanta The person thus protected, it was claimed, although a 
subject, was completely free fi-om local jurisdiction, and was under the 
jurisdiction of the consul protecting him ; and further, was entitled 
to all the privileges of a foreigner, such as immunity from taxation. 

The practice of granting Protection to native subjects existed 
from the earliest times.' The Italian cities which received special 
privileges from the Christian princes of the Levant were also given 
a quarter in tlie cities of that state. This quarter was entirely 
outside the jurisdiction of the local courts, and was governed by 
the Consul or Baily of the Italian State, wlio administered justice 
in accordance with the law of his own state. These colonies were 
essentially commercial, but the difticulties of carrying on business 
with the natives were consideraWe, and it was often found con- 
venient to use the native Syrians or Jews as their agents. Thus, 
gradually, a large section of the inliabitants of these Italian quarters 
came to be natives, these natives being under the jurisdiction of the 
fore^ consul of the quarter. The Christtau States of the Levant 
were feudal, and the laws and the taxes were those of a feudal 
state; native subjects were in consequence very willing to come 
within the merchant communities, and so share in the immunities 
and privileges accorded to those communities. The same practice 
was found in Cyprus and in the Greek Empire. The most important 
example of the practice in Constantinople was the protection 
claimed by the Venetians over the Jews and Armenian Catholics. 
The same difficulties arose between the local government and the 
protecting states in all these cases. 

In the Ottoman Empire the practice b^an by the foreign consuls 
granting a right of Protection to the native guards and interpreters 
which it was necessary for them to employ. The Capitulations 
recognised the necessity of this practice, and accorded to these 
persons the same privileges as were given to the subjects of the 
state they served: — 

"That the ambassadors and consuls shall and may take into 
their service any janizary or interpreter they please, without any 
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other janizary, or other of our Hlave«, intruding themselvea into 
their service against their will and oonsent." 

" That the Ambassadors of the King of England, residing at the 
Sublime Forte, being the representatives of His Majesty, and the 
interpreters the representatives of the ambassadors for such matters, 
therefore, as the latter shall translate or speak, or whatever sealed 
letter or memorial they may convey to any place in the name of 
their ambassador, it being found that that which they have inter- 
preted or translated is a true interpretation of the words and 
answers of the Ambassador or Consul, they shall be always free 
from all imputation of fault or punishment ; and in case they shall 
commit any offence, our judges and governors shall not reprove, 
beat, or put any of the said interpreters in prison, without the 
knowledge of the Ambassador or Consul," 

" That in case any of the interpreters shall happen to die, if he 
be an Englishman proceeding from England, all his efiecta shall be 
taken possession of by the Ambassador or Consul; but should he 
be a subject of our Dominions, they shall be delivered up to his 
next heir; and having no heir, they shall be confiscated by our 
fiscal officers." 

"That the interpreters of the English Ambassadors, having 
always been free and exempt from all contributions and impositions 
whatever, respect shall in future be paid to the Articles of the 
Capitulations stipulated in ancient times, without the fiscal ofhcers 
intermeddling with the effects of any of the interpreters who may 
happen to die, which effects shall be distributed amoi^t his heirs." 

"That the aforesaid King, having been a true friend of our 
Sublime Porte, His Ambassador, who resid^ here, shall be allowed 
the servants, of any nation whatsoever, who shall be exempt from 
impositions, and in no manner molested." < 

Thus, although the right existed in earlier Capitulations, hut 
lees clearly stated, article 43 of the French Capitulation of 1740 
says: "Lea privileges ou immunity accord^ aux Fran^ais auront 
auBsi lieu pour les interpr^tee qui sont au service do leurs 
ambassadeurs." The number of these dependants were, however, 
frequently in excess of the absolute necessities of the consuls. To 

' English Capitulation, 1676, articles art 9, eTeropting certain consular 
S8, 4&, 46, 69, 60; Sae also Turkish employees from the payment of customs 
miglemeat of July 15th, 37th, 1669, dutiea 
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these were added & number of local tradesmen with whom the 
consulate dealt, and also native agents of the European merchants. 
The next step was a practice initiated by France and Venice, but 
followed later by England and Holland, and subsequently by 
practically all the European States ; the practice was to appoint a 
wealthy Eayah as consul to one or other of these foreign Powers 
in some port of Turkey ; the office was remunerative, owing to the 
latge shipping dues paid to the consuls, and natives were, there- 
fore, willing to accept it, apart from the fact of the immunities 
they obtained by bo doing. The practice may have had much to 
justify it at first, but when consuls were appointed in towns 
where there was no subject of the state which the consul repre- 
sented, and practically no trade, it could no longer be defended. 
These native consuls not only claimed the privileges of the 
Capitulations for themselves, but also claimed them for their 
families. The abuse had thus become considerable; but the last 
stage was reached when the consuls foimd that they could make 
lai^e sums of money by selling certificates, or " Beraha," of pro- 
tection to the natives, the benefits of these certificates being 
hereditary. 

When the abuse had been carried as far as this, it is not sur- 
prising that the Turkish Government objected. But it was not 
only the government which suffered; the majority of these pro- 
tected persons were, as a rule, members of one or other of the 
non-Mohammedan communities. Now these communities had to 
pay certain fixed sums Co the government as their share in the 
taxes, and among these the most important was the sum payable 
as equivalent for military service. The method adopted for collect- 
ing these taxes was as follows: — ^The Ottoman Government fixed 
on a certain lump sum which was to be paid by each community, 
and then the heads of these communities themselves determined 
how this sum was to be divided among their members, and them- 
selves collected it. Now it is abundantly clear that if the members 
of their community were reduced the burden of these taxes would 
fall more heavily on the members who were left. It is not, 
therefore, surprising to find that the members of the Eeligious 
Communities were among the principal objectors to this system 
of Protection, especially as in its developed form it withdrew the 
wealthiest of their numbers from sharing in the payment of taxes. 
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Snch was the positioD at the beginning of the nineteenth century ; 
both the BayahB and the Ottoman Government united in their 
objections to the practice of the foreign Powere, by which they 
granted protection to Ottoman subjects, and thereby withdrew 
them from the jurisdiction of their religious rulers and the Ottoman 
Government. 

The chief offender at that time, in regard to this practice, was 
Bussia; and it was mainly from jealousy at liussia's increasing 
influence in Turkey that France was induced, in 1808, to enter into 
negotiations to check the abuses of Protection. France undertook 
not to grant any certificates of protection, provided the other Powers 
gave similar undertakings; and Treaties from that date included a 
clause stipulating that no such certificate would be granted without 
the previous consent of the Ottoman Government, The abuse, how- 
ever, still continued, and in September 1860 a circular was sent to 
the foreign embassies, in which it was stated that vigorous measures 
would be adopted towards the members of this new class of 
" Protected," In the first place, it had been decided ui 1841 by the 
Porte that if these protected persons remained within Turkish 
territory they would be treated in every respect as Turkish subjects, 
and the courts would not admit foreign Powers to intervene on their 
behalf. As this had not proved effectual, the Porte in 1860 ordained 
that those who disclaimed their Ottoman nationality would be 
deported, their property sold, and their rights of succession within 
the empire cancelled.^ 

The final result of the n^otiations which followed between 
Turkey and the Powers was the Law of Protection of 1863.* As a 
result of this law, the number of persons who were entitled to 
receive a certificate of protection was strictly limited, only a certain 
number of persons holding particular posts under the consuls and 
ambassadors, such as DrE^oman, Kawas or Interpreters, being 
el^ble ; each certificate had, further, to be submitted to the govern- 
ment for its approval before being granted; and the right itself, and 
the privileges it entailed, were entirely personal to the holder of the 
post, and in consequence did not extend to his family, were no longer 
hereditar}', and in fact were extinguished as soon as he ceased to 
oocupy his post. The law, however, was to have no retroactive 
effect, and all those who were already entitled to " Protection " 
1 Engelhardt, vol. i. p. 66. * Young, vol. u. p. 232. 
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preserved their right. In consequence, there are two classes of 
protected persons in Turkey ; the first in virtue of the Law of 1863, 
and the second consisting of those persons, or their successors, who 
had received a certificate of protection before 1863. 

The Law of 1863 solved, once and for all, the question of Protec- 
tion of native subjects by foreign Powers ; but the abuse which the 
practice of protection had produced continued, and in an a^ravated 
form. For some time there had existed, side by side with the practice 
of abusive grants of protection, a practice by which Ottoman subjects 
might become the naturalised subjects of some foreign Power, without 
ever leaving Ottoman territory. This second practice now became 
so general that the evils of protection were surpassed, and new 
n^otiations had to be entered into with the Powers. The result was 
the Ottoman Law of Nationality of 19th January 1869.^ The Powers, 
with the exception of Kussia and Greece, immediately gave their 
consent to the new law. 

In considering the terms of the Law of Nationality of 1869 there 
are two points to be remembered : first, that the law was based on 
the French Law as it existed at that date ; and, secondly, that its 
principal object was to check the abuses of denationalisation. We 
have seen, when considering the Tanzimat, that all the new 1^^ and 
administrative reforms which were introduced at that time were 
niodelled on the existing French system. It was just at this date 
that certain new principles, in regard to nationality, were first intro- 
duced into International Law ; these were not adopted in France till 
some few years later, and, in consequence, the Ottoman Law is more 
in accordance with the older system than that which is now uni- 
versally accepted by the United States and the principal European 
Powers. The primary object of the new law was, further, to check 
the abuses of denationalisation, the most important articles of the 
new law relate, in consequence, to this subject; and other very 
important questions of nationaUty are either ^lored entirely or 
only treated in a very summary manner. The law has effectually 
dealt with the abuse which it was intended to check, but a very large 
number of other important questions are left unsolved, and a more 
comprehensive and more modem law is very much needed in the 
Ottoman Empire. 

The foundation of the law is a mixture of the Jvx Soli and Jtis 
1 Vonug, vol. u. pp. 2S6 to 229, Aristarki Bey, vol. i. p. 7. 
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ISanguinis theories. Article 1 lays down the rule of ihejvs sanguinis, 
and " the child of an Ottoman father and Ottoman mother, or of au 
Ottoman father, ia Ottoman " ; but article 9 states a presumption 
which is as fully in accordance with the jus soli, "every person 
dwelling within Ottoman territory is reputed an Ottoman subject 
and treated as such, until hia quaUty of foreigner has heen properly 
set up." Article 2 also recc^ises a certain privilege which results 
from the jus soli : " Every person bom within Ottoman territory 
of foreign parents can, within the three years which shaU follow his 
majority, revindicate the quality of Ottoman subject;" in other 
words, if he wishes .to become an Ottoman subject he does not 
require to follow the ordinary rules of naturalisation, which are laid 
down in article 3. The presiunption of article 9 in favour of Otto- 
man nationality is entirely in agreement with the rule of Moham- 
medan Law, which is, that "persons found in a Dar are primd 
facie held to belong to it," In practice this rule would meet 
the case of a foundUng, or of a child of parents whose nationality 
was unknown. 

The ordinary method by which a foreigner may acquire Ottoman 
nationality is stated in article 3, and is in conformity with the 
universally accepted principles of International Law. The foreigner 
must be major, must have resided within Ottoman territory for five 
years, and must address a petition to the Turkish Minister of 
Foreign Affairs. In addition to the exception provided for in 
article 2, Ottoman nationality may be granted "as a special favour," 
and without the necessity of conforming to the conditions of article 
3, to such person as the Imperial Government shall consider " worthy 
of this special favour." The age of majority is to be determined by 
the law of the foreigner and not by Ottoman Law. 

Articles 5 and 6, wlien we recall the immediate object of the law, 
are the most important, as they deal with the question of how an 
Ottoman subject may become a foreigner. Two cases are dis- 
tinguished : where the Ottoman subject has received the consent of 
his government to become naturalised abroad, and where he has 
not '■ An Ottoman subject who has acquired a foreign nationahty 
with the vonserU of the Imperial Government is considered and treatal 
as a foreign subject ; if, on the contrary, he has acquired a foreign 
nationality vjUhovi the cmisent of the Imperial Government, his 
naturalisation will be considered nuU and void, and he will continue 
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to be considered and treated in all points as an Ottoman subject. 
No Ottoman subject can in any case become naturalised abroad 
without first having obtained an act of authorisation issued in virtue 
of an Imperial Iradah." "The Imperial Government can neverthe- 
less declare the loss of the quality of Ottoman subject in the case 
of any Ottoman subject who shall become naturalised abroad or who 
shall accept military office under a foreign government vnthout the 
aiilkority of his sovereign. In such a ease the loss of the quality of 
Ottoman subject entails ipso facto the prohibition, in r^ard to the 
person who shall have incurred it, from again entering the Ottoman 
Empire," The result of these two articles may be briefly summarised 
as follows : — If the Ottoman sulq'ect received the authorisation of his 
government by Imperial Iradah hia position was secure, he acquired 
the quality of foreigner, and, as such, he was entitled to the benefits 
of the Capitulations. ' But if he did not obtain this authorisation 
there were two courses open to the Ottoman Government: it might 
either consider the naturalisation as null and void, in which case the 
individual interested remained an Ottoman citizen, and was therefore 
unable to claim the privil^ea or immunities of the Capitulations; 
or it might consent co the naturalisation heii^ considered operative, 
but in this case the individual in question was obliged to quit 
Ottoman territory and never retiim. The difficulties in regard to 
the application of the Capitulations were thxia avoided. 

These articles are opposed to the principles of modern legislation 
first stated in the American Act of Congress of 1868. "The right 
of expatriation is a natural and inherent right of the people," But 
if we compare them with the edict of l/juis XIV. of 1669, or with 
Napoleon's Decree of 1809, in which he threatened the death of any 
Frenchman who became naturalised abroad, we find that these 
articles are much more equitable, and much more in accordance with 
the modem practice of nations. Nor do they compare unfavourably 
with the earlier English practice, which was in existence till 1870, 
and which was siunmed up in the maxim " nemo potest exuere patriam." 
The lengths to which this rule was carried In England, especially 
during the war of 1812, do not entitle us to criticise the Ottoman 
rule of 1869 too severely. Taking into consideration all the circum- 
stances of the case, and remembering the date of their promulgation, 
there was nothing contrary to existing international principles in 
those articles; in fact, they are exactly similar to the French 
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Imperial Decree of 1811 : "No Frenchman can be naturalised ftbroad 
without our authority." 

The position of the Ottoman Government is stated, with clearnesa 
and with commendable reserve, in the memorandum which accom- 
panied the Law of 1869.^ "Tlie Imperial Government has always 
recognised that the right of the individual to leave the country of 
his origin, to adopt a new fatherland, and to establish himself where 
his interestB or convenience call him, is a, right which is founded on 
the principles of individual Liberty.' But it has for some time past 
had to stru^e against abuses which arise out of the Capitulations, 
and which increase from day to day. ... It was in this manner 
that an entire class of Protected Foreigners was created in Turkey, 
the numbers of which surpass those of the foreign subjects them- 
selves. . . . The Imperial Government had hoped to remedy this 
state of affairs, in part at least, by the ordinance drawn up in 
1863. . . . Our hope liaa not, however, been realised. As soon as 
tliis ordinance was promulgated, tlie number of Ottoman subjects 
adopting tore^ nationalities sensibly increased and in proportion 
to the decrease in protected persons. ... In view, and for the 
simple purpose, of preventing the Ottoman subject, who has his 
domicile in the Ottoman Empire, from escaping from his Intimate 
rulers, the law requires the antecedent authorisation by the Sovereign 
of his change of nationality. . ,. . The question of nationality in 
Turkey is a European question ; all the Powers who have entered 
into treaties with the Sublime Porte are interested in it ; every law 
or ordinance on the subject ought to be the joint work of the 
Sublime Porte and the representatives of these Powers. . . . The 
Law in question ought not to have retroactive effect, nor should it 
affect any rule contained in existing treaties." 

The Ottoman position is essentially reasonable ; all that it asks is 
that the Powers should observe the ordinary principles of Inter- 
national Law in r^ard to naturalisation. The Ottoman Government 
merely reserves to itself a certain power, already claimed by certain 
fully civilised states, by which to protect itself from the fraudulent 
naturalisations granted by other states to her loss. The necessity 
for some such power will be clearly evident from the following 
quotation : " We must not forget that in 1841, and a few years later, 

> Cc^rdon, " Nationality" p. 647. ject to become a member of another 

> The Shariah does not tUlow a sub- state. 
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in 1860, the Divan was under the necessity of taking precautions 
E^inst the practice of consular protections, that is to say against 
acts of fraudulent denationalisation which were practised among the 
Christian Ottomans. The abuse had not become lees general and 
the Greek rayah, gainst whom it was specially necessary to take 
punitive action, were so far enhardened as to go to Athene, where 
the agencies were making a r^ular commerce of it, and procure 
titles which authorised them to reside in the Ottoman Empire as 
Greek subjects enjoying the immunities of the capitulations. It 
has been stated that in Turkey out of 300,000 persons who were con- 
sidered Greeks, 150,000 were known to have been born on Ottoman 
territory of Ottoman parents. And that in Constantinople alone, 
there were 21,000 Greeks whose Ottoman origin could have been 
easily established by the local police. It is in this manner that we 
may explain how the population of the Kingdom of Greece, which 
was only 750,000 soids one year after the war of independence, 
attained the figure of 1,056,000 when the census was taken before 
the annexation of the Ionian Islands, that is to say in a period of 
less than thirty years." ' 

Russia and Greece, the chief offenders, were the only Powers to 
withhold their consent to the new law. The Russian refusal was, 
however, based on special circumstances connected with arrangements 
which Russia had herself entered into with Turkey in r^ard to the 
matter before the promulgation of the Law of 1869. So soon as 
these special difficulties were overcome, Russia accorded her consent. 
Greece has not yet given her consent The Greek law of nationality 
in force at that time was contained in article 15 of the Greek Civil 
Code of 1857. According to this article a foreigner, who wished to 
become a naturalised Greek subject, required to be of full age 
according to the law of his origin ; he must make a declaration of his 
intention before the mayor of the place in which he intended to 
reside, and must thereafter continue to reside for a certain period 
within Greet territory: this period was two years for persons who 
had been bom in Greece, and three years for those born abroad. 
Tliere was also a special form of privileged naturali-sation, but even 
in that case residence in Greece was an essential condition. Thus 
the naturalisations granted to Turkish subjects were entirely contrary 
to Greek Law, and Turkey had some reason to object. Since then 
■ Enftelhardt, vol. ii. p. 102. 
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the Greek Law has been twice modified : by a Law of 19th February 
1881, the condition of residence within Greek territory might be 
dispensed with by a Eoyal Decree ; and by a Law of 3rd December 
1883 residence within Greek territory became unnecessary, aa the 
foreigner desiring to become a naturahsed Greek might take the oath 
of allegiance in a foreign territory before the Greek Consul Egypt is 
fortunately in a better position, as her relations with Greece on this 
subject were arranged satisfactorily by a diplomatic agreement of 2nd 
Februaiy 1890, the legality of which has been recognised by the 
Mixed Courts. 

Article 8 of the Law of 1869 deals with the position of the child 
whose father has been naturalised. "The child, even when a minor 
of an Ottoman subject who has been naturalised a foreigner or who 
has lost his nationality does not follow the condition of his father 
but remains an Ottoman subject." " The child, even when a minor, 
of a foreigner who has been naturalised an Ottoman does not follow 
the condition of his father but remains a foreigner." Thus a change 
in the nationaUty of a father does not affect his children, but is 
entirely personal to himself. This is contrary to the modem 
principle, which respects the unity of the family. " In the majority 
of countries, the family is considered, as far as it includes the wife 
and minor children, as forming an indivisible whole in respect to 
nationality. The father of the family is free to change his nationality, 
and this change entails that of his minor children and of his wife." 
The arguments which have been used in support of this principle 
apply with even greater force in Turkey and Egypt, where so many 
different systems of jurisdiction exist side by side, and where already 
the question of competence is so much involved. But the rule laid 
down in article 8 is entirely in conformity with the French Law of 
that date, and is in accordance with the principles supported by such 
an eminent jurist as lAurent. " In French Law," writes Laurent ' of 
the system then in existence, "children acquire at birth the nation- 
ality of their father. . . . Can this nationality of origin and of race 
he taken away from them by the act of their father ? I have always 
supposed that the father had not this right, and there is no doubt as 
to this in the French system which I have stated ; it applies to the 
children as well as to the wife ; it has even more force when it refers 
to the children, since they hold their nationality by race, that is by 
> Laurent, iii. p. 29S, No. 1S5. 
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the will of God, whereas the married woman follows the condition of 
her husband in virtue of the law. . . ." Recognising tlie influence of 
French Law in Turkey at that time, it is not surprising that this 
principle was adopted, but the legal complications which must result 
from it within the Ottoman Empire are only another aipiment in 
favour of the revision of the law. 

"What is the position of the married woman under the Ottoman 
Law of 1869 ? This is a question which, considering the interests 
involved, is of the very greatest importance ; but it is a question 
entirely ignored by the Ottoman Law, The only article which 
touches upon the position of a married woman is article 7, which 
says : " The Ottoman woman who has married a foreigner niaj', if 
she becomes a widow, recover her quality of Ottoman subject, by 
making her declaration within the three months which shall follow 
the death of her husband." From this we may deduce that an 
Ottoman woman, who marries a foreigner, becomes a foreigner, at 
least when the law of the foreign husband considers that by her 
maniage she acquires his nationality, as most systems now do. 
The wording of the circular, issued to explain the Law of 1869, 
supports this view : " As the Ottoman woman who marries a 
foreigner ceases to be an Ottoman subject article 7 gives her the 
power of recovering, if she becomes a widow, her ordinal nation- 
ality. . . ," The practice of foreigners marrying Ottoman women 
was a common one ; liefore fore^ers were allowed to own Ottoman 
landed property the foreign husband would buy the land and have 
it r^stered in hJs wife's name. But this practice is of little use 
as an ai^ument, since the second part of the article says: "This 
article in any ease is only applicable to her person: her property 
is governed by the laws and r^ulations in general which regulate 
it" Tlie question is one which has given rise to very considerable 
discussion. 

The question in regard to the Ottoman woman who marries a 
forever is difficult, but that of the foreign woman who marries 
an Ottoman subject is even more difficult, since the law does not 
mention it even incidentally. The position which Ottoman women 
occupy socially also complicates the question from the point of 
view of a Christian woman who marries a Mohammedan. It has 
been argued that as the Ottoman woman, by deduction from article 
7, becomes a foreigner on her marriage with a foreigner, so the 
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converse muBt also be true, and the foreign woman must become 
Ottoman on her marh^e to an Ottoman. The rule of Moham- 
medan Law is in support of this theory, as the woman of the 
Dar - el - Harb who marries a Mohammedan or Kayah hersel f 
becomes a Mohammedan or Bayah. The French Law of that 
date was also in the same sense, and the foreign woman became a 
French subject on her marri^e with a Frenchman. This rule 
would also accord best with the principle of maintaining the unity 
of the family; and if it was not for the exceptional social position 
of women in the Ottoman Empire this theory would probably pre- 
vail. The question, so far as Egypt is concerned, has, however, 
remained unsettled; and there are a number of decisions of the 
different Courts interested which may be quoted in favour of each 
theory. Thus the Egyptian Mixed Courts have decided that an 
Italian woman and a French woman preserved their original 
nationality.' The majority of the French consular ^ decisions have 
been to the same effect; but the French Consular Court at Cairo, 
on 23rd March 1900, held that a French woman who had married 
an Ottoman subject was an Ottoman, and a circular from the 
French Foreign Office to their consular and diplomatic agents 
instructs them to consider the French woman who has married an 
Ottoman as herself being Ottoman. The result of article 10 of 
the English Naturalisation Act of 1870 would appear to make 
the English woman follow the nationality of her husband, and 
this seems to be the interpretation generally given by the English 
Consular Courts to the article Clunet adds the following note to 
the report of a recent case on this subject : — " C'est une question 
vivement d^battue que celle de savoir si une ^trang^re qui dpouse un 
sujet ottoman acquiert par son manage la nationality de son marL" ' 

' MixedCourtof Appeal.Aleiaiidria, an article in tliB " R«vne Critique," 

lltli April 1895 ; B. L. J., vii. p. 219; 1894, p. 358, by Professor Teatoud. 

and 25tb Jan. 1901. Both Salem and Testoud are in favour 

' FrenchConsularCourt.Alexandria, of Ottoman nationality 1>y tlie foreign 

4th July 1891 ; Clunet, xviii. p. 601 ; woman who marries an Ottoman 

Court of Appeal of Aix, 14th Dec. subject. 

1891 ; «nd aAao Italian Consular Court For English Law, the question does 

of Alexandria, 7th Sei>t. 1891; and not seem fully settled; but see two 

Court of Cassation of Turin, 29th articles by Sir Dennis Fitzpatrick in 

April 1871. the "Journal of the Society of Coro- 

■ See Clunet. 1905, alao Clunet, 1901 parative Legislation," August 1900, 

and 1902, articles by K. Salem ; and and Dec 1901. 
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The authority competent to decide questions of nationality in 
Turkey is an administrative authority, specially appointed for that 
purpose by an ordinance of 17th July 1869. In Egypt it ifl the 
courts which are competent to decide all disputes as to nationality, 
but the question may not be raised as a principal one, but merely 
as incidental to some other question ; and as a rule it is in reference 
to the competence of the court seised. The party who claims a right 
which depends on the existence of some particular nationality, must, 
in accordance with ordinary principles, prove the existence of this 
nationality, supposing it to be disputed. The ordinary modes of 
proof are allowed, and when the ease is between two private indi- 
viduals a consular certificabe of nationality is accepted as pWmd/oiic 
evidence ot the fact ; ' but a consular certificate has been held to be 
of no value in a dispute with the government. The question ought 
then to be decided diplomatically.* 

The Ottoman Law of Nationality of 1869 was made applicable 
to Egypt by a circular of 1869.* But in so far as Egypt is concerned 
there is very great need of a more modem law. The result of the 
Finnan of investiture of 1892, and of those which preceded it, has 
been to grant a very considerable autonomy to the Egyptian Govem- 
meut, which has been enlarged still more as a result of the very 
great advance in the civilisation of Egypt. Apart from the questions 
which have been left unsettled by the Law of 1869, and those which 
require to be brought up to date, it is absolutely necessary that 
Egyptian nationality, as distinct from Ottoman nationaUty, should 
be defined. The essentially different position which Egypt occupies 
to that of the rest of the Ottoman Empire has made it clear that 
some definition of an " Egj'ptian Native Subject " is necessary ; and 
several recent Decrees, such as those regulating elections and service 
in the army, have attempted to provide a definition. The most 
recent of these is the Decree of 29th June 1900, in which an 
"Egyptian Local Subject" is defined as including: "1. All persons 
established iu Egypt before 1st January 1848 and who have pre- 
served their domicile, provided they are not members of a foreign 
state ; 2, Ottoman subjects born in Egypt of parents domiciled tliere, 
if they are still domiciled in Egypt ; S. Ottoman subjects who have 
complied with the obligation of military service or who have paid 

' Alexandria, lH Nov. aiid 13 Dec. ' B. L. J., III. p. 05. 

IfiTi ; Clunet, v. 187 ; B. L. J., I. p. l.W. ■ Aristarki Bey, vol. i. p. IS. 
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the tax which ia the equivalent for it ; 4. Children bom in I^ypt 
of unknown parents ; 5. Ottoman subjects established in JE^Tpt for 
15 years who have made a declaration to the Moudir or Governor 
of their place of domicila" This definition, however, must remain 
unsatisfactory so long as the principles of domicile continue in Egypt 
in their present undefined state. 

The Ripiment which has been stated above, that the law of 1869 
was, so far as it went, in conformity with existing principles of Inter- 
national Law, is supported by the report of a commission appointed 
by the French Foreign Office to consider the Ottoman Law of 
Nationality.' " These rules," it says, " are in conformity with those 
which, for long, have found a place in the l^islation of nearly all the 
civilised nations, especially in the Code Napoleon (articles 9, 10, 19) 
and in the French Laws of 22nd March and 3rd December 1849, 7th 
February 1851, and 29th June 1867." In reference to the special 
restrictions in regard to Ottoman subjects becoming naturalised 
abroad, the reporters admit that the individual is, in principle, free 
to change his nationality, but, they add, there ought to be certain 
restrictions in this principle; and the older French Law offers 
examples similar to those adopted in the Ottoman Law. " We must 
conclude that the new Ottoman Law in regard to nationality is, as a 
whole and in all its parts, in harmony with rules and dispositions 
consecrated by the laws of civilised nations ; and in consequence, it 
is inipossible to find any derc^tion whatsoever from the principles 
of International Law. ... It does not modify in a single point the 
rights and privil^s which the Capitulations confer on foreigners. , . . 
No expression has been employed in the drafting which can have 
the result of giving a retroactive effect to its dispositions. . . . 
Ottoman nationality is not imposed on any foreigner against his 
will. . . . The Capitulations and customs preserve, after the publica- 
tion of the Law of 19th January 1869, all the authority which they 
had formerly. The Law of 19th January 1869 contains nothing 
which is contrary to International Law in general, and does not afifect 
in any way the rights and privileges reet^ised in the Capitulations 
and consecrated by custom." 

The Ottoman Law of 1869 was introduced for a special purpose, 
namely, to put a stop to abusive grants of naturalisation, which were 
injurious to the sovereign rights of the Sultan. This purpose was 
■ Ci^rdon, p. 663. 
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BuccessfuL Before 1869 the Ottoman Empire had been governed in 
this matter by Mohammedan law, which does not know what 
nationaUty, in the European sense, means. The new law defined 
nationality and laid down rules for its guidance, and these rules were 
in accordance with the existing practice of that legislation which was 
adopted as the Ottoman model. So far there can be no criticiBm of 
the law; but, since the date of its premutation, international 
principles have been modified considerably, and the position of the 
Ottoman Empire iteelf has been greatly altered. These moditicationB 
require a corresponding modification in the original law. In no part 
of the Ottoman Empire has the position been so greatly modified as 
in Egypt. At the time the law came into existence Egypt was much 
in the same position as any other Ottoman province ; but since that 
date Egypt has advanced in civilisation where the Ottoman Empire 
has remained stationary ; and I^ypt has now acquired such a dE^ee 
of independence that it has become necessary that l^slative notice 
should be taken of the new conditions. The law which was sufficient 
for Turkey in 1869 is not suflicient for Egypt to-day. The first 
object of reform should be to bring the existing rules into accord 
with modem principles ; the next, to deal with the cases untouched 
by the original law ; and the last, and not the least important, to 
distinguish clearly between an Egyptian local subject and an ordinary 
Ottoman subject. 



,dbyGoogIe 



CHAPTER XI 

THE LAND LAWS OF TURKEY AKD EGYPT 

The effect of the Tanzimat upon the land law of Turkey was not the 
leaet important of the reforms attempted during the period ; but, to 
understand the situation which the Law of 1867 was intended to 
remedy, we must first consider the Mohammedan Law on the subject, 
and also the modifications made by previous Sultans from time to 
time. The Hanafite jurists divide the land of the Moslem world 
into two classes — Ush&ri and Kharadji lands. The principal fact 
determining the l^al character of any given piece of land is its 
ge<^raphical' situation. This, however, may be modified in the case 
of conquered territories by the action of the conqueror. In the 
first place, then, all land which is situated in Arabia proper is Ush&ri 
land ; while, speaking generally, all the land of conquered countries 
is Kharadji land, although it may, under certain circumstances, 
become Ushuri land. This principle of classification is based on a 
distinction which is drawn between the different rivers of the world : 
thus, land which is watered by Arab streams is said to be watered 
by the " water of ushflr," and is in consequence Ushflri land ; while 
land which is watered by other streams is said to be watered by the 
"water of the khar&dj," and is therefore Kharfidji land. This, 
however, is again complicated, since rain-water is looked upon as 
" water of the ushflr." 

Ushflri lands may be divided into two classes : first, lands whicli 
are Ushiiri of right, including all the lands of Arabia proper, watered 
by Moslem streams; and, secondly, those which have been made 
Ushflri lands on conquest by the Imam or Commander of the 
Faithful This second class may again be subdivided into tiyo 
classes, for in certain cases the conquerer is obliged to declare the 
land Ushflri, while in others he may do so at his option. Thus, if 
the conquered land is watered by the "water of ushflr," that is, 
either by a Moslem river or by rain-water, it, ipso fado, becomes 
Ushflri on conquest, and this irrespective of whether it is owned by 
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Moslems or not ; if the conquered land is watered bj the " water 
of the khar&dj," it must still become UshUri on conquest if it is 
deUvered over to the Moslem conquerors, or if the inhabitants of the 
country immediately embrace Islam. On the other hand, if the 
conquered land is watered by the " water of the khar&dj " and the 
inhabitants do not immediately become Moslems, but do bo before 
the conqueror has decided what he intends to do with the land, the 
Imam has the option of declaring it either ushUri or kharfidji as he 
pleases. Thus KharSdji land is all land watered by the watera of 
the kharfidj which has not been declared ushdri on conquest. 

The religion of the owner of the land has thus a certain infiuence 
OH the legal character of the land, since, except in the case of land 
watered by the " water of the ushflr," which is Ushiiri irrespective 
of the religion of its owner, all Ushlikri land must be owned by 
Moslems. And this principle receives further force from the rule 
that a piece of Ushflri land which is watered by the " water of the 
khar&dj " becomes IChar4dji if it pa^e.^ from the hands of a Moslem 
and is owned by a non-Moslem. Apart from this, the declaration 
made by the Imam at the time of the conquest is final, unless the 
land cease to be Moslem or unless there is a change in the nature of 
the water which irrigates the land. A non-Moslem who pays the 
capitation tax may, however, own UshOri land watered by the 
" water of the ushflr" or Khar&dji land. The nature of the tenure 
allowed to these possessors will be discussed later. 

The principal importance of this distinction is in reference to 
taxation. Owners of Ushflri land pay a tax of one-tenth of their 
gross yield. The tax on Khar^dji lands is of two kinds: the first is 
the KharSdj Mouk^mah, which is a proportional tax based on the 
gross yield, but which nmst in all cases be gieater than that paid 
on Ushflri land ; the actual amount is fixed by the conqueror, but 
must not be less than a fifth or greater than a half; the land thus 
taxed is that which is capable of producing what are called the more 
costly crops, such as cotton or safiron. The second form of KharSdj 
is the Kharadj Wazlfah, which is a fixed tax due from thu land as 
soon as it is fit for cultivation, wliether it be actually under cultiva- 
tion or not. " It was fixed once tor all by the Khalif Omar at one 
kaftz (a measure of capacity) of the produce, and one dirham iu silver 
for each unit of the measure of superficies in use in the country 
where the land is situateil ; it is exigible either in kind, or in money, 
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acoordii^ to the value of the produce, and for each agricultural year." ' 
In principle, after the constitution haa been once declared at the time 
of the conquest, there can be no change from Khadldj MoukSsamah 
to Khargdj Woztfah, or vice verm ; and if any difficulty should arise 
in the future as to the character of the holding, the only method of 
solution is to refer to the original constitution at the time of the 
conquest. Both the Ushtlr and the Ehar^dj MoukSsamah take into 
consideration the productivity of the land taxed, but the Kharddj 
Waztfah does not. There is in consequence a provision in virtue of 
which this tax may be reduced if the land becomes entirely unpro- 
ductiva 

Little is known of the extent of the rights enjoyed by a proprietor 
under Moslem Law. The right of ownership was, however, recc^ised, 
and is said to have been based on a verse of the Koran : " It is God 
who has created for us everything which is on the earth," which is 
interpreted to mean that everything which is not in the possession 
of another may be occupied by the first comer. The sentence has 
a striking resemblance to one in Blackstone': "The earth and all 
things therein were the general property of mankind from the 
immediate gift of the creator." The Eaditb develops the doctrine 
of the Koran by stating that whoever has " re-enlivened a dead land " 
becomes the owner of it, which may be taken as meaning that who- 
ever cultivates an abandoned or imcultivated land becomes its owner. 
Thus we come to the explanation of ownership which has been most 
commonly adopted at all times : " Occupancy is pre-eminently inter- 
esting on the score of the service it has been mode to perform for 
speculative jurisprudence, in furnishing a supposed explanation of 
the origin of private property."' Mohammedan jurisprudence does 
not assist us in the definition of the rights of an owner ; it is probable 
that, although the right was admitted, it was not much respected in 
practice. To understand the position we have to conceive a system 
of jurisprudence similar to that which existed in Eome before the 
promulgation of the Twelve Tables : the executive was all-powerful 
and considered itself above all law, while the judiciary was so much 
a part of the executive that it gave no serious guarantee for the due 
administration of justice. " In those countries regularly organised 
tribunals are wanting; in them a good rule of l^al procedure is 

• Artin Pasha, p. 11. ' Maine's "Ancient Law," oh. 8. 

* Blackstone, book ii ch. 1. 
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wanting; a legislation within the reach of all is wanting; and 
despotism renders it quite impossible for the judges to pronounce 
impartial decisions."* The law was only known to a limited class, 
and was the monopoly of a religious order. What law there was, was 
contained in religions works written in a style which could only be 
understood by the initiated ; none but the Ulema were in a position 
to understand them, and the Kadis were chosen from among the 
Ulemas. The judges themselves had no security, as they m^ht be 
removed at wiU by their rulers. 

In spite of this general obscurity there are one or two points in 
reference to the Ottoman land laws which are clear. In the first 
place, there were always Wakf lands, or lands dedicated inalienably 
to pious and charitable purposes; there was also Emtriah or state 
lands, which included the lands of the sovereign, or lands granted by 
the sovereign with a title less than ownership ; and, finally, there was 
the miUk land, or land held in full ownership by private persons. 
The Turkish land law of 1868 * mentions these three classes of land, 
and also two others which require no explanation. These two are : 
jnairoukah land, or land which was common to all, res communis 
omnium, and which could not be subject to private ownership — of 
such were the lands taken up by the highroads ; the other was vunuH 
land, or res nvUius, either because it had never been occupied, or 
because it had been owned and abandoned. We shall deal more fully 
with the first three kinds of land. 

Mulk land is defined by the law of 1858 in the following terms : 
— " La terre mulk est k I'euti&re disposition du propri^taire, elle se 
transmet par voie d'h^ritage, comme la propri^t^ mobili^re, et peut 
€tre soumise ii toutes les dispositions de la loi, telles que la mise en 
vaqouf, le gage ou hypoth^que, la donation, preemption ou retrait 
vicinal." This definition describes a right of ownership with all the 
rights of dominium plenum, the jus ntendi, fruendi et abutendi. This 
very completeness renders it suspicious, and it is probable that it is 
rather the adaptation of some European definition, than the true 
description of an actual state of afiairs. This is, unfortunately, a 
common characteristic of all the reforms of the Tanzimat In the 
first place, the right of hypothec' is unknown to Mobunmedan Law, 

> Oatteschi, p. S. given in pledge. Thus the Hedaya, 

* Aristatki, I. p. 57. vol. vi. book xlviil ch. 1, p. 630 ; "Tbia 

^ The Shariah allows property to be practice is lawful, aud oid&ined ; for 



,dbyG00gIe 



THE LAND LAWS OF TUEKEY AND EGYPT 113 



and the Law of 1858 expressly says that mulk lands are to continue 
to be r^ulated by the Shoria. We must therefore make the 
reservation that although mulk or ownership could exist in law, it 
was doubtful whether it actually existed in practice over landed 
property, either at the period of the Tanzimat, or under the earlier 
Sultans. Subject to this reservation, mulk lands included all ushQri 
lands, either owned by Moslems or granted as usbdri to the original 
owners after the conquest; lands forming part of the state lands, 
speci^ly granted in full ownership by the Moslem rulers to 
individuals, especially of the royal family or of the official class ; 
and all dwellir^ - houses,' gardens, orchards and town lands. 
Eharfidji lands which, on conquest, were left in the possession of 
their original owners were probaldy held by a right less than owner- 
ship ; and from what is known of the Ottoman conquest, it would 
seem as if most of the conquered land was either appropriated by the 
state, or left in the hands of the original owners, who, remaining 
Christians, would hold it as Khar^dji land. 

Emtriah lands include the greater part of the lands within the 
Ottoman territory. On the one hand, the Sbaria accepts the 
principle that all land wliich is res nulHiis belongs to God, and hence 
to His representative the Prophet, or now the Khalif ; on the other 



the word of God, in the Eomn, saya, 
'Qive and receive pledges;' and it is 
also related, that the prophet, iu a 
bargain made with a Jew for grain, 
gave his coat of mail in pledge for the 
payment." But whatever the property 
which was given in pledge, whether it 
was movable or immovable, the poasea- 
aion had t« be transferred to the credi- 
tor, aa was the case with pignus of the 
earlier Roman Law. It appears, how- 
ever, that the creditor sometimes gave 
back the possession aa a loan to the 
debtor ; and Gatteachi quotes, p. 65, an 
Egyptian document of 1866, from which 
it appeara that although the possession 
is said to be delivered, the delivery 
is simulated. Although many of the 
later Ottoman Laws speak of hypothec, 
it ia doubtful whether it existed to any 
greater extent than this. In Egypt 
the Consuls claimed to l>e able to 
enforce any real rights in reference to 
their nationals, or lands of their 



nationals, as were recognised by their 
law ; in this way, hypotheca were un- 
doubtedly in existence in Egypt before 
the institution of the Mixed Courts ; 
the Mixed Codes expressly provided for 
and I'egiilated hypothecs in accordance 
with the rules of the Code NapolSon. 
The Egyptian Native Code, Art. 663, 
mentions a special form of pledge of 
land, called Garuka. "Qaruka is a 
contract by which the debtor delivers 
his land to his creditor, who aci^uires 
the right to work it for his own profit, 
and to retain the enjoyment of it until 
the debt is repaid. Only holders of 
Ehar&dji lands can enter into a con- 
tract of Garuka." Compare this with 
the French " Antichi'See." 

' Houses and trees are movables 
according to Moslem Law, and they 
belong in full ownership to the buUder 
or planter, even when built oi planted 
on another's land. 
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hand, when new territory waa conquered, provided the oiiginal 
owners were not allowed to continue their ownership as ushOri land, 
the Imdm was entitled to reserve a fifth of the land as his own share, 
the remwider being granted as ushfiri to hia followers who acquired 
the r^ht of mulk, or was dedicated as wakf ; or, it neither of these 
happened, it was continued in the possession of the original owners 
as Khar^ji lands, which, according to the Sharia, only entitled these 
poasesBors to a beneficial or usufructnary right, the proprietas, or 
actual ownership of the land, being considered as still residing in the 
state or sovereign. As a result, the Emtriah or state lands mnst 
necessarily have been very considerable. In order to provide for the 
due cultivation of the Emtriah lands, which were still in the poseea- 
sion of the state, the Sharia allowed the sovere^ to make grants 
of such lands to private individuals, the grant being called tqiaa, 
which means literally a portion cut away. The grantee of an iqtaa 
was obliged to cultivate the laud granted to him, subject to the 
liability of being dispossessed if he failed to do so ; thus, accordiog to 
the Hadith : " Every individual who, during three years, shall leave 
uncultivated a piece of land, of which he has posseasion, shall lose his 
rights over the same ; and if a third party appears, who will cultivate 
it, this latter shall have a greater right to possess it than the former 
owner." * This grant of state lands by the sovereign might either 
confer on the grantee a full right of mulk, or simply a restricted 
usufructuary right; but even in the case of mulk, the condition 
applied, and if the land remained uncultivated, the grantee could 
be dispossessed. This restricted right was, according to the Sharia, 
essentially personal to the grantee, and did not pass to his heirs after 
his death. The grant was, in principle, in the nature of a reward for 
services rendered, usually mihtary services, and, in consequence, it was 
possible that the heir might be continued in possession on the death 
of his ancestor, not so much because he was heir, but as a reward for 
services rendered by him, and entitling him to a grant on his own 
account. These restricted grants were essentially temporary, since 
not only did the condition of cultivation apply, but the state was 
always at liberty to revoke its grant. 

An extension of the system of iqtaa was made by the Eanoun, 
and a system of military tenure existed in Turkey from a very 
early dat«. This military tenure was of two kinds, Ziamet and 
> Quoted by B^lin, " De la Propria en Fays Musuknan," Paris, 1868, p. 116. 
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Timar, and the holders were called Sipahis. This system appears 
to have had much that resembled the tenure of the "agri limi- 
trophi " of the Koman Empire, whereby the Roman veterans were 
granted a right over lands on the frontier, provided they held 
themselves in readiness to repel invasion ; the state was the true 
dominns, the soldier proprietor had merely a right of emphyteusis. 
Creasy in explaining the zeal of the Ottoman soldiers, which so 
often proved iiTesistible, suggests that there may have been a 
more material motive of impulsion than the vision of paradise, 
that there may also have been a prospect of landed estate in this 
world.^ "The Ziam, who signalised his prowess, might hope for 
elevation to the rank of Bey ; and the Timariot, who brought in 
ten prisoners, or ten enemies' heads, was entitled to have his minor 
fief enlarged into a Ziamet. The Moslem, who did not yet possess 
either ziamet or timar, and was not enrolled in the regular paid 
troops, still served as a zealous volunteer on horse or foot according 
to his means ; and besides the prospect of enriching himself by the 
plunder of the province that waa to be invaded, or the city that 
was to be besieged, he looked forward to win by daring deeds per- 
formed among the Akindji or Azabs one of the Timars, that at the 
end of the war would be formed out of the newly-conquered territory, 
or which the casualticB of the campaign would leave vacant" The 
earlier struggles of the crescent in Europe must have amply pro- 
vided the conditions necessary for a repetition of the Roman system 
of agri limitrophL There is a special point of interest in this 
account just quoted, since it suggests an amendment by the Eanoun 
of tlie Sharia, the conquered territory, we notice, was not given aa 
usliUri land, but was granted under a tenure conveying a much 
more limited right, and this although the granters were true 
Moslems; a modification, which, if exact, would accoiutt for the 
small amount of mulk land in Turkey. 

The Ziamets and Timars were grants of land made to the 
Moslem soldiery from the conquered territory added to the Otto- 
man dominions in Europe. The Timar was the smaller fief and 
consisted of from three to five hundred acres, and the holder had 
in time of war to provide a certain number of armed horsemen 
proportionate to the amount of the revenue ; the Ziamets consisted 

' " History of the Ottoman Turks" (E. S. Creasy, London, 1854, vol. i. pp, 179, 
180), founded on Von Hammer. 
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of five hundred acres or more, and were held by a similar tenure ; 
each was transmissible to the eldest son on death. Ttie Sipahis 
were obliged to reside on their estates in order to be in a better 
position to perform their duties of military service ; but apparently 
the duties of cultivation were performed by a class of persons 
living on the land in a position of subordination to the Sipahis. 
The tenure of these cultivators is not clear, but it seems that 
they were obliged to remain on the land at their superior's 
pleasure, that they could not alienate or pledge the lands they 
cultivated, nor give them in wakf ; that the superior could 
compel them to work for him, and that if they did not cultivate 
the land they were liable to be deprived of it at their lord's 
pleasure. Tliese cultivators appear for the most part to have 
been Christians, and may well have been in possession before the 
conquest,^ 

There was undoubtedly much in the system of Ziamets and 
Timars which resembled the beginnings out of which were developed 
the Feudal System in Europe, and it appears tliat some at least of 
the evils of that system were developing when Suleyman I. intro- 
duced l^islation reforming the tenure. In the first place, he aimed 
at checking the evils of subinfeudation : no Timar was to be allowed 
to exist if its revenues fell below a certain value, but a number of 
Timars might be united together to form one Ziamet. A Ziamet 
could not be subdivided, nor split up into Timars, except only in 
the case where the Sipalii was killed in battle, leaving more tlian 
one son. Several persons might jointly hold a fief, but tliis required 
the express autliorisation of the government, and was not encouraged, 
the joint fief being stitl looked upon as a single Ziamet. Tlie fiefs 
could not be alienated in any way, but passed from father to son, 
and in default of male heirs the fief reverted to the state; new 
grants of these lapsed fiefs could be made, but in principle only by 
the sovereign himself, though in practice the smaller fiefs were 
sometimes granted to new holders by the viziers; but in tliis case 
there was no relation created between the grantor or grantee, the 
grant was made in the name of the Sultan, and there was no one 
between the Sultan and the SipahL The Sipahi was the vassal of 

' A comparison, when the founda- ia much here that recalb the position 
tionB on whiuh it is baaed are so un- of the coloni or the glebae ascriptitii. 
curtain, ia always dangeroiia, btit there 
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his Sultan.' The second part of Suleyman'a reform was directed 
towards the improvement of the Bayah tenants who cultivated the 
Timar and Ziamet lands ; the regulations introduced for this purpose 
are called the " Code of the Rayahs." The new regulations " limited 
and defined the rents and services which the Raya wiio occupied 
the ground was to pay to his feudal lord. It is impossible to give 
any description of this part of the Turkish law which shall apply 
witli uniform correctness to all parts of the Sultan's dominions. 
But the general effect of Solyman's l^islation may be stated to 
have been that of recognising in the Raya r^hts of property in the 
land which he tilled, subject to the payment of certain rents and 
dues, and the performance of certain services for his feudal superior. 
The Englishman who understands the difference between the position 
of a modem copyholder and that of a mediaeval villain towards the 
lord of his manor, will well understand the important boon which 
the enlightened wisdom of the Turkish lawgiver secured, if he did 
not originate."' The reform proved unfortunately shortlived; for 
under Murad III. venality, corruption and favouritism appear to 
have had full sway, and the Timars and Ziamets were sold to 
Jews or other traffickers, to be again sold or to be farmed out by 
them in spite of the law. Although Murad IV. abolished these 
abuses, the system of Ziamets and Timars had, by the period of the 
Tanziniat, come to be considered one of the gravest obstacles to 
reform, and the principal object of the Law of 1858 was to abolish 
the system and encourage the actual cultivators; this was to be 
brought about by tlie introduction of a system of " tapu " lioldings. 

The law of 1858 abolished the Ziamet and Timar tenures and 
introduced a new system, in virtue of which the actual possessors 
of the Emlriah lands, the cultivators, should find themselves in direct 
relationship with the state, the Sipalii being swept away. The Emlriah 
lands were to be granted directly by the government to the culti- 
vators, tf^ther with a title-deed or tapu. The holder of a tapu was 
entitled to cultivate the land as he pleased ; lie was free to pledge 
or alienate it, provided he received the express permission of the 
state ; and on his death the land passed to his lawful heirs, without 
the necessity for any new tapu being granted. If, however, the 

> The niunber of larger fiefs or that of the smaller ficfa or Timars was 
Ziamets, in Sulejmau's time, was 3192 ; &0,ieo. Creasy, vol. i. p. 327. 
* Creasy, vol. i. pp. 328, 329. 
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posseesor died without heirs, the land passed to the inhabitants ot 
the villt^e to which he belonged.^ The only restriction on the right 
of alienation was that the holder might not give the land in wakf ; 
the reason of this limitation is obvious, as the effect of the alienation 
would be to destroy the ultimate riglit of proprietas of the state, and 
transfer it irrevocably to a universUas. The permission of the state 
was also necessary before the holder could build houses or plant 
trees on his land, since, by the Sharta, trees and houses belong to 
the planter or builder in mulk ! In return for the grant of these 
extensive rights the holder was obliged to make a certain payment 
to the government at the time of the original grant; and he was 
also liable to the rule of the Sharia, whereby, if the land remained 
uncultivated for three years, the holder was dispossessed. This new 
system closely resembles emphyteusis, the principal distinction 
being that the vectigal was a single payment made on entry and not 
an annual charge. 

Wakf land is land that has been made the object of a transaction, 
whereby the original owner transfers the right of propj-ietas to a 
universitas, while the revenues are to be used in a particular manner 
specified in the agreement of transfer. Wakf, according to the 
Hedaya,^ ineanB in its primitive sense stopping or detention, while 
in its legal sense it means the setting apart of a given piece of 
property, in such a way that the rights of the person who has been 
made owner continue, while the use and enjoyment are for the 
advantage of some charitable purpose ; it adds that, according to the 
disciples of Hanafi, " Wakf signifies the appropriation of a particular 
article, in such a manner as subjects it to the rules of divine property, 
whence the appropriator's right in it is extinguished, and it becomes 
a property of God by the advantage of it resulting to his creatures." 
We may define Wakf as a transaction, in virtue of which the right 
of ownership, whether of a movable or an immovable, is trans- 
ferred irrevocably to a religious or charitable institution, in such a 
way that the thing transferred can never again be made the subject 
of a pledge or alienation, while the revenue is devoted to a special 
purpose which ie usuaUy of a religious or charitable nature. This 
definition is sufficiently wide to include the two diflerent kinds of 

' This siiggeata the possible existence lillage communities, rights which cer- 
1 proprietary rights in the tainly exislad in Egypt. 

' He(]aya, vol. ii. book xv. p. S31. 
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wakf, the wakf of the Sharia and the wakf introduced by custoni. 
If we had been dealing with Boman Law we might have aptly dis- 
tinguished these two kinds of wakf by describing them respectively 
as JuH Civile Wakf and Praetorian Wakf ; the first is the wakf recog- 
nised by the Sharia, and is called by Gatteschi Wakf Shari'y ; while 
the second is an innovation of the Eanoun, sanctioned by the fatwa of 
the ulenia, and which may be called Wakf A'adi or customary wakf. 

Wakf Shari'y may, strictly speaking, be of two kinds, either wakf 
appropriated for the benefit of religion, or public wakfs which are 
appropriated for the benefit of the poor or for the welfare of man- 
kind. For all practical purposes they may, however, be treated as 
the sauie. Any form of property, movable or immovable, may be 
given in wakf of this kind ; but once it has been set apart it can 
never again be alienated, nor can it be diverted in any way from its 
special destination. Lands or buildings or books may be the object 
of a wakf, or the revenues of lands or buildings may be thus set 
apart to maintain mosques, schools, libraries, hospitals, fountains, 
eemeteriea, or provide revenues for any other form of religious or 
charitable purpose. The founder of the wakf must have the right 
of mulk over the property set apart. The act of constitution requires 
to be made in the form of an official instrument before the Kadi, and 
registered by the Mehkemah ; an informal constitution is only valid 
at the discretion of the founder. Any conditions whatsoever may 
be made by the fonnder as to the employment of the revenue or the 
administration of the property, provided always the disposition is 
final. Tlie act of constitntion should appoint a mitwally or adminis- 
trator, and a nazir or inspector ; if there is no nazir the administrator 
is subject to the inspection of the Kadi; the instructions of the 
founder are binding on the administrator, and he may be dismissed 
by the Kadi if he fails to fulfil his instructions or is guilty of mis- 
appropriation. The founder has absolute liberty in r^ard to the 
appointment of an administrator, and may appoint himself, his wife, 
or any member of his family, and he may even arrange an order of 
succession to the post as among members of his family. He may 
also create a life interest over the revenues in favour of himself or 
any member of his family, provided that on the death of the life- 
renter the revenues revert to the religious or charitable purpose. 

The office of Mitwally and Nazir are, in principle, gratuitous; 
but, in practice, the administrators of wakfs take a good portion of 
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the income, in fact, all that is in excess of what is required to fulfil 
the directions of the founder; this excess ought properly to form 
a reserve fund, but the control of the authorities is lax.' This 
being so, the system of wakf is sometimes used for other than 
charitable purposes. On the one hand, it may be used to prevent 
an heir dissipating the ancestral estates ; thus the parent constitutes 
his estate as wakf, appointing his heir as administrator, and arranging 
for the succession of the office within his family, only a certain part 
of the revenue is devoted to a charitable purpose, and the remainder 
18 therefore at the disposal of the administrator. Again, since a wakf 
cannot be touched even by the most despotic ruler, the same device 
has been adopted to prevent the confiscation of the family estate 
by the sovereign; unfortunately the ruler can always confiscate 
all revenue which is not devoted to the charitable purpose. 

Although, strictly speaking, wakf property is absolutely inahen- 
able, it is permitted to the administrator to exchange one piece of 
immovable property for another, provided the exchange ia advan- 
t£^eou8 to the charity. The property may also be given in lease 
according to the conditions laid down in the act of constitution. 
There are two forms of lease, the ordinary contract with an annual 
payment, and another by which the " lessee " pays a sum to the 
administrator on entry, receiving a perpetual right over the property 
" let," subject to ttie payment of an annual sum. This right passes 
to the heirs of the lessee, subject to a small fee paid to the Mosque or 
charitable institution on each entry. 

Customary wakf is constituted bj' the grantor making a sale of 
his estate to a Mosque at a nominal price, the nuda proprietas passes 
to the Mosque, while the use and enjoyment remain in the hands of 
the grantor and his heirs, who, in return, are liable for the upkeep of 
the estate, and who pay a small annual sum or hikr, equivalent to 
the interest on the price originally paid by the Mosque. When the 
family of the grantor dies out, the estate becomes the absolute 
property of the Mosque. The grantor acquires, as a result of this 
transaction, a right similar to emphyteusis, which cannot be touched 
by his creditors, but which he may alienate with the consent of the 
administrator. The grantor may not build on the estate without the 

' Qatteschi, p. 89, quoting from D'OlissoD, "Tableau Q^n^ral de I'Empire 

Ottoman," Paris, 1797. 
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consent of the MoBque, but if he receives this conBent, the buildings 
are at his disposal either to keep as hie own in niuik, or to include in 
the wakf. The full property reverts to the Mosque on the failure of 
heirs of the grantor, or if the grantor or his heir fail during three 
years to pay the annual sum due.' 

A question which assumed considerable importance during the 
period of the Tanzimat was whether foreigners should be allowed to 
become the owners of immovable property within the Ottoman 
Empire. It was generally considered at the time that foreigners 
were not entitled to do so, and the tendency of foreign governments 
seems to have been to check their subjects from becoming owners. 
The Hatti Humayouu granted the right to foreigners under the two 
conditions, that they paid the same taxes as native owners, and that 
they became subject to the local law. Some few years later the 
question was revived owing to the growing interest taken by French 
capitalists in Turkish bonds, and the connection of the Credit Fonoier 
of Paris with the Turkish Foreign Loan of 1865. Negotiations were 
reopened by the French Minister of Foreign Affairs, and a law was 
passed in 1867, based on tlie Hatti Humayoun, allowing foreigners 
to acquire the ownership of immovable property in the Ottoman 
Empire, a protocol of adhesion being signed by the different Powers. 

The tendency of writers upon the subject of ownersliip of Ottoman 
land by foreigners has been to say that such ownership was contrary 
to the law of the land ; thus the latest writer on the subject expresses 
this opinion most emphatically : * " Quelque favorable qu'ait ^t^ la 
situation faite par les Capitulations aux Strangers ^tablis dans 
ITiimpire et si lib*3ral que se flit montr^ le Gouvememeut Ottoman 
envers cux quant aux droits civils, ils dtaient jusqu' k ces derniers 
temps exclus du droit de proprii^t^ immobilifere." And, " L'ancien 
droit miisuliitan, si absolu, si exclusif dans celles de ses prescriptions 
qui roglaient la distribution et I'usage du sol sacr^, du Dar-ul-Islam, 
d^fendait naturellement aux mecreants ^trangera d'en possi^der ou 
d'en utiliser la monidre parcelle."* The quotations from Moslem 
jurisprudence on which these statements are based do not fully bear 

' "The mimber of these customary Bgypt tliia Byst«ni m ]>ritctiseil on n 
wakfs ia very great in the Ottoinau vaat acule."— OatteBchi, p. 95. 
Empire, and it may be said that the ' Q. Young, " Corps de Droit Otto- 
greater part o( the immovable property man," Oxford, 1905, vol. i. p. 334. 
is immobilised in tliis way, ... In ' Engelliardt, "La Turquie et le 

Tanzimat," Paris, 1882, vol. i. p. 211. 
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out the ai^unient, on the eootrary they seem to show that there was 
nothing in the Sharia itself which prevented a foreigner from 
becoming a landed proprietor ; if there was any prohibition, it was 
indirect, a foreigner m^ht become ownei' of Moslem land, but if he 
did so, it was subject to the same conditions as applied to any Miista'- 
min, that is to say, he became liable for the Khar^dJ and also the 
poll-tax.^ The result of this system was to place the foreigner in a 
position similar to the llayah, and deprive him of one of the most 
important privileges granted to him by the Capitulations — immunity 
from local taxation. This ie clearly brought out by a quotation from 
Baillie,' based on several Mohammedan authorities, " If moostamens 
neglect the warning, and continue their residence beyond the period 
prescribed by the notice, they become Zimmees on its mere expira- 
tion, and liable to the jizyut or poll-tax ; after which they can no 
more leave the territory and return to their own country. The same 
liabilities are incurred by the purchase of land subject to the Kharaj, 
or land-tax, which, so soon as it is imposed on a moostamen, has the 
effect of converting him into a Zimmee." . . . Thus, although it may 
be ai^ued that there was no direct prohibition on foreigners, it is 
clear that the indirect result of the acquisition of land was to deprive 
him, not only of his rights under the Capitulations, but also of his 
citizenship. The position of a foreign owner, apart from the uncer- 

it, for the owner, thftt of the person." — 
Sharfli Kehir, quoted hy B^lin, p. 115. 

" If a stranger under protection 
comes into a Moslem country, and 
thci'e aciiuircs a parcel of land subject 
to tlie tribute, so that the tribute is 
imposed upon him, he beconies a 
Ziiiimi, that' is to say, a subject ; 
becau^ the tribute upon the land is 
the substitute of the tax upon the 
person. . . . Nevurtheleaa, he does not 
become a Zimmi iiuinediiitely after 
acquisition of the laud, nor until he 
commences to pay the tribute ; for a 
foreigner may acqtiire land fur specula- 
tion, but by becoming subjected to the 
tribute he subjects himself also to the 
personal tas for the following year ; 
for by submitting himself to tlie tribute 
he becomes a Zimmi."— Hedaya, ii. 6 
p. 197. 

' Baillie, p. 172. 



' The authorities usually quoted on 
this subject are : — 

" If even the term of one month's 
sojourn, or more, three months, for 
instance, had lieen fixed tor the atmnger 
and lie exceeds this limit, I'emains in 
the country, and there buys a piece of 
land, he shall be bound to jmy tlie 
Kbarndj for the land, and the djizyah 
for his {terson from the day when he 
shall have become bound to pay the 
triljute of the land." — Mouliaga el 
Abhoiir, Constantinople, A. H., 120S, 
p. 109. 

" If a uiusta'min buy or cultivat* a 
piece of land, either uahflri or Khar- 
fidji, he is to pay the KharAdj for the 
land, and the djizyah fgr his pci'Son ; 
nevertheless, lie does not become a 
zinunee by the act of purchasing the 
land, but only by that of cultivating it. 
The Kiarfidj of the land carries with 
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taintiea of Moslem justice, cannot have been enviable, and much 
trouble must have been caused their Consuls through them ; it is not 
surprising, therefore, to find that European States strictly forbade 
their subjects acquiring such propert.y : " Sa niajestf^ defend k ses 
sujets ^tablis dans les ^chelles du Levant et de la Barbarie d'y 
acquerir aucun bien fonds et immeuble autre que les maisons,^ caves, 
magazins et autres propriet^s n^cessaires pour leur logement, et pour 
leurs efTets et inarchandiaes, sous peine d'etre renvoy^s en France. 
Defend sa Majesty k tons ses sujets de prendre des biens fonds, et 
autres objets k ferme soit du Grand Seigneur, soit des princes de 
Barbarie ou le leur sujets, ou de faire des associations avec le fennier, 
tenancier, et autres, sous peine d'etre renvoy^s en France." ' In spite 
of these prohibitions, and in spite of all the dangers and difficulties 
incurred, foreigners did beeouie owners, having their estates regis- 
tered in the name of a Moslem friend, or of some female relation. 

At the time of the Congress of Paris the question came into 
prominence, in connection with, on the one hand, the demand of 
Turkey for the complete abolition of the Capitulations; and on the 
other, the demand of the Powers for equality between Christian and 
Moslem subjects. The Hatti Humayouii ' dealt with the question : — 
" Comme des lois qui ri^gissent I'achat, la vente et la possession des 
propri^t^s immobilierea sont communes Jt tons les sujets ottomans, 
il est <^alement permis aux (Strangers de poss^der des immeubles, en 
se conformant aux lois du pays et aux r^glements de police locale ; 
et en acquittant les mSmes droits que les indigenes, apr^s, toutefois, 
les arrangements qui auront lien entre Mon Giouvemement et les 
Puissances (^trang^res." But this was to leave the question as it 
had been before, since foreign owners must pay taxes like subjects 
and be subject to the local law; nor did tlie Land Law of 1858 
improve matters, since it left mulk to be regulated by the Sharia; 
B^otiations in consequence fell through, and when they were renewed 
the terms were the same.* The French Government reopened the 

• It is interesting to notice tlie * Even it foreignera tould have ac- 

exception in favour of buildings. It quired a " tapuu" title, their right to 

will be remembered that buildings their estates would lai^ely depend upon 

could always be owned in mulk, and tbe goixl influeiicea of the Tiirkiah 

" that the builder on another's land waa officials, since without the "title- 

the full owner of the building. deed " their position would be value- 

' Ordonnance, 17fll. leas in law. We have on example 

' Noradoiinghian, vol. iii. pp. 83, &c. of tbe position in recent Egyptian 

Sbopoff, pp. 48, &c. Article 27. history when Abbaa I. commanded 
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question in 1867, with a note from the Minister of Foreign Afiaira, 
advising the adoption of certain measures by the Porte.^ The free 
exercise for fore^ers of the right to hold real estate. Eeform of 
the system of Wakf lands, and the extension of the system of mulk 
lands. Reform of the system of securities over land, and the intro- 
duction of a system of transmission, oflering aufBcient guarantees for 
the acquisition of a good title. The abolition of the prohibition that 
Moslems should not sell their lands. At the same time the French 
ambassador demanded tlie fulfilment of the undertaking given in 
Article 27 of the Hatti Humayoun. Tlie result of these negotiations 
was the promulgation of the Law of 16th June 1867, and a number 
of other laws dealing with the title-deeds of tapou lands and questions 
of succession. 

The Law of 16th June 1867* commences with a recital of the 
cause of its promulgation : " Dans le but de developper la propri6t6 
du pays, de mettre fin aux difScult^s, aux abus et incertitudes qui se 
produisent au sujet de I'exercice du droit de propriety par les Strangers 
dans I'Empite Ottoman, , , ," Foreigners are to be allowed the 
same rights of ownership as subjects in all parts of the Empire, 
except in the sacred province of the Hedjaz, "En se soumettant 
aux lois et ri5glements qui r(^gi8sent les sujets ottomans eux-m^mes, 
comme il est dit ci-apr^s." Fore^ owners of immovable property are 
in consequence assimilated to Ottoman subjects in all that concerns 
their immovable estate. " The l^al effect of this assimilation is : — (1) 
To oblige them to conform to all laws, and to all police and municipal 
r^ulations, which do at present, or which shall in the future, regulate 
the enjoyment, transmission, alienation, and the hypothecation of 
such real estate ; (2) To pay all taxes or contributions, of whatever 
character or denomination, affecting, or capable of aflecting, urban 
or rural immovables ; (3) To render them directly justiciable by the 
Ottoman civil courts in regard to all questions relating to immov- 
able estate and in all real actions, whether as plaintiffs or defendants, 
even when both parties are foreign subjects ; and all this on the same 

his officials not to issue title-deeds to tially precarioua. There ia a strong 

foreigners who acquired laud in Egypt; probability thnt the same policy was 

under Mohammed Aly'a legislation adopted iu Turkey in reference to the 

foreigners were entitled to acquire " tapou." 

such property, but without title- • French Yellow Book, 1867, p. 154. 

deeds their position would be essen- * Voung, voL i. pp. 337 to 341. 
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title, subject to the eame conditions, and in the same forms as Ottoman 
proprietors, and without that they should be able, in regard to this, 
to set up their nationality; but subject to the reservation of the 
immunities attached to their persons and their movable property, 
under the terms of the treaties." The last article says: "Tout 
Bujet etranger jouira du b^n^fice de la prosente loi, d^s quo la 
Puissance de laquelle il relfeve aura adh4r4 aux arrangements 
proposes par la Sublime Porte pour I'exercice du droit de pro- 
pri^t^." A protocol was drawn up and signed by France on 9th 
June 1868 consenting to these terms. 

This Protocol of 1868' goes into fuller detail in reference to 
the different questions involved ; the law is not to interfere with the 
privil^es of foreigners in reference to their persons or movable 
property, nor is the right of inviolability of domicile to be interfered 
with in any way, the consul or his delegate must be present at the 
entry of the authorities into the domicile of a foreigner, and domicile 
IB defined : " La maison d'habitation et ses attenances, c'est-a-dire 
les communs, cours, jardins et enclos contigus, a I'exclusion de toutes 
les autres parties de la proprii^t^," The position of foreign owners, 
situated at a distance greater than " nine hours " from the nearest 
consulate, oftered ditfieulties, and required special treatment; thus 
when an entry had to be made by the police, the consul was to 
be represented by " trois membres du Conseil des Anciens de la 
commune," a procfes-verbal of the proceedings being drawn up and 
sent to the consul ; and in these cases the actions were to be heard 
by the " Conseil des Anciens " without the assistance of the consular 
dragoman, provided the amount in dispute in a civil action was not 
more than 1000 piastres, or the fine in a eoiitraventional caae was 
not greater than 500 piastres. These foreigners were always to 
have the right of appeal to the Court of the Sandjak, where the 
consul would be in attendance : " L'appel suapendra toujoiira 
I'ex^cution. Dans tons les caa, I'ex Mention forc^e des sentences 
rendues dans les conditions determin^es plus haut ne pourra avoir 
lieu sans le concours du Consul ou de son d61i?gu4." In a circular 
of 17th August 1868, addressed to tlie French consuls, the 
French ambassador shows himself convinced that the rights of 
foreigners were fully safeguarded, and that any modifications of the 

■ Young, vol. L pp. 341 to 34fi. 
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privil^es formerly granted by the CapituIationB were based on 
reasonable grounds. 

The Protocol of 1868 has been accepted by all the unportaot 
Powers — England's adherence being given on 28th July 1868. 
According to the most recent authority on the subject the expecta- 
tions of improvement baaed on this Law and Protocol have not been 
fulfilled,* " II faut admettre que lea capitaux i^trangers ont pen profits 
des facilites accord^es par cette loi k I'acquiaition iStrang^re des im- 
meubles dans I'Empire. Cela tient an pen de s<^curiti^, que leur laisse 
sea dispositions en les assimilant aux sujete Ottomans quant aux 
charges aFTectant leurs immeubles, la juridiction dans les questions 
y aff^rentes et lea droits de transmission, alienation, &c. Or, priv^, 
par cette disposition de I'appui de son Consulat, le propri^taire 
(Stranger so perd facilement dans I'extr^me complication du ayst^me 
fiscal, de la k^gislation immobiliere et du droit auccesaoral." No 
better atatement could be made of the l^al position in Turkey; 
it ia one thing to give a person a right, but it is a very different 
thing for him to obtain the enjoyment of that right. 

The history of the Land Law in Egypt ^ is very greatly com- 
plicated by the number of times the country has been conquered, 
and by the number of different races which have, for a time, made 
it their home. On the conquest of Egypt by the Arabs in 641 the 
country came under Moslem rule. At first the elected Khalifa, who 
succeeded Omar, watched their governors with a jealous eye; and 
under the Omayad and Abbasside dynasties the same atrict aur- 
veillanee waa maintained, the governors being changed almost every 
year. When, however, the centre of Moslem government was 
changed from Damascus to Bagdad, the governors aequii-ed greater 
freedom, and some, such as Ibn Tulun and Mohammed el Ikhshid,' 
acquired absolute independence. Then, in 975, followed one of the 
moat important conquests, that of the Fatimites, who were Shiite ; this 
dynasty waa in ita turn conquered tn 1171 by Saladin, who was a Sun- 

' Young, vol. i. p. 336. lectures of Yacoub Pasha Artin, an 

' It seems more appropriate to deal English translation of which has been 

with the question of lauded ptojwrty made by Mr. Van Dyck, "The Right 

in Egypt in this chapter than to iiost- of Landed Property in Egy]>i," London, 

pone it to the chapter discussing the 1B85 ; the Report of Boiitros- Pasha 

Capitnlatioua in ^[ypt- "^'^ subject Gliali is also of interest, G^lat, auppt., 

has been treated by Gattefchi in a 1889, pp. 117 to 127. 
pamphlet, "Delia ProprielaFondiaria," * Ilm Tulun, 868 to 883. Mohammed 

Alexandria, 1669, and in a series of el Ikhshid, 935 to 966. 
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nite ; in 1240 the Mameluke dynasty commenced ; in 1517 Egypt was 
conquered by Turkey, and in 1841 the dynasty of Mohammed Aly 
W03 fully rew^nised by Ottoman finnan. Thus Egypt was ruled by 
one set of foreign conquerors after another, rulers who did not always 
know the iangu^e and the customs of the country; nor was this 
all, for although all these conquerore were Moslems, they did not 
all belong to tlie same orthodox school, and in one case the rulers 
were heterodox Shiaha. The Omayads and Abbasaidea were ortho- 
dux HanafiteB ; the Fatimites were heterodox ; Soladin was orthodox 
but Sunnite ; Beybers ordered the four orthodox schools to be officially 
recc^nised, and appointed four supreme judges in Egypt, one from 
each school ; the Ottoman sultans were Hanafite, and re-established 
the supremacy of their own rite, but the Mamelukes of the seventeenth 
and eighteenth centuries acquired practical independence and fre- 
quently refused to consult the ofhcial Hanafite judge, preferring to 
consult the Sheikh el Azhar, who was of the Shatiite school, and they 
even re-established the four supreme judges as in Bebers' time ; lastly, 
Mohammed Aly finally re-established the supremacy of the Hanafite 
rite, the supreme judge being appointed by the Porte, and the Kadis of 
the Mehkemehs by Mohammed Aly, from among the Hanafite jurists. 
In regard to the first conquest it is clear that the inhabitants of 
Egypt remained Christians, and were allowed to retain possession of 
tlieir lands ; ^ thus, as the land was watered by the " water of the 
kharadj," the land of Egypt became Kharadji, and since no land 
was reserved to the conquerors there was no ushflri land. Beyond 
this there is little that is clear. In the first place, it is not known to 
which of the two classes of Kharfidji land the land of Egypt belonged ; 
and secondly, there appears to have always been something excep- 
tional in the nature of land tenure in Egj'pt. Thus Artin Pasha 
writes : * " The right of property in Egypt was constituted on bases 
altogether different from those of other countries conquered by 

' Butler, "Tlie Arab Conqueal ot The tribute was fixed at two dinfii-s per 
Egypt," p. 321, " Under the first article head for all except very old men and 
(of the treaty ot Alexandria) a general children, and the total tapitatiou-tax 
security wasgiven for thelife, property, was found to amount to 12,000,000 
and churches of the Egyptians, who dinars, or about £6,000,000 ; but in ad- 
were also to be allowed the free exer- ditton to the capitation-tax, a land-tax 
cise of their religion. For the payment or property-tax was imposed." Note to 
ot tribute and taxes constituted them a p. 321. " The land-tax waa at fii«t pay 
protected people (ahl adh dhimmah), able in kind. ..." 
with a status implying these privileges. ' Artin Pasha, p. 36. 
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lalainic arms. The law, the Sharia, was sought to define this 
constitution ; but the traditions left us by the fathers of the four 
orthodox Kites,. about the second century of the Hegirah era, present 
such great diver^ncies that it is impossible for us to make them 
agree." The paints of special interest, which result from the con- 
sideration of the statements made by tliese different authorities, 
are that the ultimate right of proprietas is in the sovereign, while 
the inhabitants of a province enjoy an undivided usufructuary right 
over the land of the province, being jointly and severally liable for 
the taxes due by the province, the lands themselves being allotted 
yearly for cultivation among the inhabitants of the province,^ His 
Excellency's researches go back to Roman and prae-Roman times, 
and show that the proprietas of tlie land was even then in the hands 
of the state, and that the Arabs did nothing to change the existing 
state of affairs. Commenting on a long quotation from Ibn 'Abd el 
H^kim, His Excellency sums up the position as follows : " It appears 
clearly from this passage that the right of real property, as we under- 
stand it, did not exist in Egypt, and we see that, from the time of 
the conquest itself, tlie inhabitant of the country, the Egyptian, the 
cultivator, did not possess the substance of the land, which belongs 
to the commune, and by extension to the sovereign, that is to say, 
to the State." 

The ordinary tenure of tlie land in Egypt was thus a system by 
which the proprietas was in the state, while the use and enjoyment 
were in the people of the different cummunes ; there was, however, 
by the side of this an exceptional tenure similar, if not the same as, 
the grants of " iqtaa " already mentioned in reference to Turkish law. 
At the time of the Arab conquest there was a certain amount of 
land in the hands of the Romans ; this was confiscated by the Ehalif 
Omar, and granted, in accordance with the Sharia, to the Arab 
soldiery. The land thus confiscated was Emtrlah or state land, and 
according to the Siiaria grants of such land may be made as a 
reward for services, the grant being personal to the grantee and 
purely temporary. The Omayad and Abbasside Ehalifs followed the 
same practice, but according to Artin Pasha, the grantee received the 
iqtaa in mulk, free from taxation and transmissible to his heirs. 

' Cf. Sir Henry Maine, " Early lii- Highlands of Scotland there discussed, 
stitutioiiJ4," especially the land holdings especially in Lecture IV. and page 101 
of Ireland, Germany, England and the (sixth edition). 
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This was a most important extension of the Sharia, but appears to 
have been adopted as the general practice ; thus on the conquest of 
Eg7pt by the Turks, the Sultan Selim confiecated the lands of the 
Mamelukes and granted them to his Boldiera and to hia Egyptian 
partizans; theee grants were called Biz^ia, but were the same as 
the extended form of iqtaa, that is to aay, the grantee was owner, 
with a right transmissible to his heirs, and was exempt from 
taxation. 

A third form of tenure grew up under the Mamelukes. For some 
time after the conquest the Turkish governors were able to maintain 
Turkish control over the new province, but during the seventeenth 
century the influence of the central government lessened, while the 
true authority was gradually concentrated in the hands of the principal 
Mamelukes. The Turkish governor ceased to have any power, and 
the true ruler of Egypt was the principal Mameluke, who was called 
the Sheikh el Selad. " Stripped of its products and of its gold by 
Constantinople, impoverished by continual internecine wars between 
the Mamelukes, by the absolute want of security, and by the falling 
off of the trade with the far East, which bad taken the route of the 
Cape, Egypt found all its institutions shattered, and more especially 
those relating to real property ; which had depreciated, seeing that 
the public works were wholly n^lected, and that anarchy reigned 
everywhere, so that the tilling of the lands was abandoned by a 
people, who lay at the mercy of their arbitrary masters."^ Such 
were the conditions under which the system of " iltiz&ms " came into 
existence ; the system was connected with the fanning of the land- 
tax. The r^ht to farm the land-tax of a district was put up to 
auction by the Bouzn&mah (the State Chancery), and the highest 
bidder, who was called the Moultazim, on paying the rental of the 
right for one year in advance, received a taxlt or commission from the 
Sheikh el Belad entitling him to collect all the taxes in the district 
assigned to him. The Moultazim then proceeded to realise the sum he 
had advanced, with interest. "Theoretically, or rather as a question 
of principle, the State had to aid the Moultazim in realising the 
advance made by him ; but in times of continued trouble, such as 
those through which Egypt passed during the seventeenth and 
eighteenth centuries, the Moultazim was, as a matter of fact, left 

' Artin Faaha, p. 47. 
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to himself, and he could thus deal as hardly as he liked with the 
peasant, who, haying no way of redress against the oppressor, could 
only hope that another and more powerful Moultazim would succeed 
in ousting the first" * In addition to this the Moultazim of a district 
received a gift of a certain part of the land of his diatrict; these 
grants were called "ouseiah," and were exempt from the payment 
of taxes, and the Moultazim could have them cultivated by corv^ or 
forced labour. Theoretically the iltizSm was not hereditary, hut if 
the Moultazim could continue to obtain the renewal of his right 
until his SOD was old enough to take it over from him, the son could 
substitute himself for his father, provided he paid the yearly advance 
to the state. 

Mohammed Aly's reforms were radical " In 1813 a cadastral 
■ survey of the whole country was commenced, the lands were classi- 
fied, and those which were under cultivation or were capable of being 
cultivated were roistered in the name of their respective communes, 
and a tax laid on them according to their quality. All lands in- 
capable of cultivation were excluded from the cadastre and called 
Abadiah lands."' Thia may be taken aa the main principle in 
Mohammed Aly's reform, but incidentally he dealt vrith all the then 
existing systems of land tenure. In regard to the Kizqua lands, 
which were technically exempt from taxation, he respected the 
grants in so far as they existed at the time, but made the owners 
liable to pay the Khar&dj tax, granting the then possessors an in- 
demnity, called fftyiz, which ceased on their death, so that, by the 
time of Said Pasha, Rizqua had ceased to exist and had become 
assimilated in every respect to Khar&dji land. The system of iltizfim 
was entirely abolished, and it appears to have been Mohammed Aly's 
original policy to eventually distribute the " oussiah " lands among 
the cultivators as Khar&^i lands. He, however, recognised that 
moultazims had a certain right to this land in compensation for the 
advances made by them ; he, therefore, granted them a usufructuary 
right over the land during their lives and also a f&yiz, which con- 
sisted in a rent charge payable oat of the land. These rights were 
to come to an end on the death of the Moultazim, but, unfortunately, 

> Aitin Pasha, p. 49. en Egypte," Cairo, 1901, pp. 10 and 11, 

» Report of Boutros Pasha Ghali. also ia Oilat, siipplemeut, 1889, pp. 

See the Finance Ministry collection, lllitolST. 

"La legislation en mati^re immobiliSre 
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Mohammed Aly's scheme was defeated by the creation by the Moul- 
tazims of family wakfs over these lands, which had the effect of 
withdrawing the oussiah lands from the power of the Pasha and 
oonserving the interests of the Moultazim's family. The scheme was 
in consequence changed and a Decree promulgated giving the holders 
of oussiah lands the right to transfer it to their heirs until the final 
extinction of the family, when the land reverted bo the state, which 
granted it to the cultivators as KharSdji land. The lands could only 
be transferred by succession, and only within the family. 

The whole system of land tenure was thus placed on a new 
footing, and these exceptional tenures were bound to come to an end 
within a certain tima The remainder of the land was Kharadji or 
Abadiah, land included in the cadastre as tit for cultivation, or land 
not so included. Mohammed Al/s next step was to try and bring 
this waste land, Abadiah land, under cultivation. By the Sharia the 
sovereign has the right to maJie grants of all unoccupied land; in 
virtue of this r^ht Mohammed Aly made grants of Abadiah land to 
the notables of the country and to his chief officials, who were in a 
position to undertake the expense of bringing the lands under cultiva- 
tion. With the increasing prosperity of the country these grants 
became very valuable, for once the land was cleared and cultivated it 
increased greatly in value, owing to the revenue it brought in and to 
the fact that it was exempt from taxation. In 1836 a Decree was 
promulgated allowing these grantees to have a right similar to the 
lUzqua tenure, and transmissible to their heira This, however, was 
repealed by a Decree of 1842, which gave the grantees a right of 
ownership over the land with full rights of alienation, the title being 
guaranteed by a taxit issued by the Eouznfimah. So far Abadiah 
lands had been exempt from all taxes ; but by a Decree of 1854 Said 
Pasha ordained that they should in future pay a tax equal to one- 
tenth of their produce. The amount and nature of this tax on 
Abadiah lands has led to the mistake of calling them Ushiiri lands. 
They have no right to this title, since they are essentially Khar&(^'i 
lands, which cannot be transformed into Ushiiri lands in this 
manner: it would be more correct to describe them as IChar&dj 
Mouk^samah with an exceptionally favourable tax;^ but the best 
position is simply to accept the exceptional character of the tenure, 

' The Decree of 1868 calls them " non-Kharadji landa." 
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for, after all, the whole Egyptian aystem of land tenure ie eseentially 
exceptional. BoutroB Paeha Ghali, in mentioning thiB tax, gives the 
following reason for its imposition : " Get ordre eat bae^ sur les 
motifs que les ponts, digues, canaux, etc., que le Gouvernement a fait 
et fera et qui sont entreteuuB k sea Irals, profitent non aeulement aux 
terres EharMji, maia k toutes les terrea en g^n^ral." 

There are two other classes of land which have been classified 
with Abadtah lands. In the first place, when Mohanuned Aly under- 
took the survey of %ypt he divided the country into administrative 
diviaiona, moudiriahs, markazea and n&hiahs, appointing administrative 
and executive officers in each, as well as official tax gatherers. Among 
theae officials were the omdahs and Sheikhs el Belad, who were obliged 
to entertain officials when travelling in the districts. As a return for 
these services they received grants of land free from taxation ; these 
were, however, distributed among the cultivators in 1858, who held 
them as Khar&djL* The other class of lands were what were called 
TchiSiks, " which were concessions of laige quantities of land assimi- 
lated to Abadiah by the Decree of 1842. They were given to the 
vice-royal family exclusively. Under Abbas Paaha, the Government 
conceded some to certain high officials of the State." * 

All other lands were Khar&djL' These KharSdji lands were the 
lands included within his cadastre by Mohammed Aly in 1813, and 
which were roistered in the namea of the communes and distributed 
among the able-bodied cultivators of their district. The proprietaa 
was in the state, but the cultivator had a right of use and enjoyment. 
Apparently there was no hereditai'y right ; the question of succession 
to the rights of a deceased ciUtivator was left to the discretion of the 
Sheikh el Belad of the district. It should also be noted that the 
" Commune " was responsible for the arrears of taxes due from one 

' In practice the Sheikha el Belad meaning vestige, trace, remembTaQce. 

copied the practice of the Moultazim la general these lands paaaed from 

and had these landa cultivated by father to son, without, however, being 

corvee, or the forced labour of the constituted into estates transmiaaible by 

cultivators of their district inheritance. Hence their designation 

' Boutroa Paslia Ohali's Iteport, aa nsufructimry property, by way of 

Q^lat, Supplement, 1869, pp. 116 to family remembrance or tradition, or aa 

1S7. left to the sous in memory of the father, 

^ Artin Pasha, p. 09, calls these or else a trace or vestige of the passage 

EharSdji lands Athariah landa of the father over the lands held by 

"Athariah comes from the word athr the son." 
in the singular, and fithSf in the plural, 
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of its members, and that there was a joint and several liability as 
between the different communes throughout Egypt. The first reform 
was a law of 1846, which gave the cultivator the right to pledge his 
land in " Garuka," or to alienate it either verbally before witnesses 
or by means of a written deed or hodget. There was no period of 
praacription, so that a holder of land who left the district, but after- 
wards returned, could have the then possessor dispossessed and him- 
self put in possession again; and similarly a holder who had been 
dispoBsessed for inability to pay the taxes might at any subsequent 
time re-acquire possession by paying the arrears due by him. This 
law was modified in 1854 ; a period of prescription of fifteen years was 
established, after which date all claims to land lapsed. A cultivator, 
however, who had left the district, but subsequently returned, was 
always entitled to claim from the Sheikh el Belad a new grant of 
sufScient land to support him ; and all alienations were in future to 
be made through the mudir by hodget, and the succession of male 
heirs was established,' The rights of the cultivator were thus 
very greatly improved ; he held an official title deed, and had the 
right of alienation, while his male heirs had a right to succeed to 
him ; but, above all, he was much less dependent upon his Sheikh el 
Belad, who, although under the control of the mudir or governor of 
the province, had many opportunities of exercising a vexatious 
tyranny over the members of his district* 

The principal characteristic of the next laws promulgated was to 
emphasise still more the individual right of the holder, and to lessen 
the communal nature of the tenancy ; the state, however, still con- 
tinued to reserve to itself the right of proprietas over all Khar&i^'i 
lands. The Land Law of Said Pasha of 1858, amended in 1875, is by 
far the most important of these laws. Its chief enactments are : — The 
right to transfer Khar&dji lands by succession to the heirs of the 
holder, without distinction of sex, and according to shares allowed by 
Mohammedan law; the right of any person, male or female, who 
shall have had possession of Khar^4ji l&Qds for a period not less than 

' Female heiis were entitled to apply payment of all taxes, and the l&nd was 

for a part of the land of their ancestor, taken from them as soon as they found 

but, ia order that their application other means of ezisteuce. 

should be entertained, they had to ' Lord DuQerin, in his Report on 

prove that the poesession of the land ^E^ypt in 1883, draws up a very strong 

was oecessary to their support ; they indictment against the Sheikhs el 

required to give security for the due Belad. 
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five years, and who shall have r^ularly paid all taxes due, to hecome 
the indisputable possessor of such lands, so that no claim or action 
can be validly.made against them; the right to pledge the lands in 
Ccaruka or grant hypothecs over them, or to let them, provided the 
lease is for a term not greater than three years ; the right of fall 
ownership conceded to all holders of Kharfldji land who shall have 
planted trees, or made a eakieh or any other construction on such 
lands. There are also r^ulations for compensation in the event of 
expropriation by the state of any KharMji lauds, the form of com- 
pensation usually being the grant of Abadiah lands to replace the 
land taken ; and also regulations for the lands carried away by the 
floods, or for lands created by the deposit of the Kila A Law of 1865 
regulates abuses of the district Mebkemeh Courts in reference to the 
improper issue of hodgets ; and a Law of 1866 allows succesBion by 
will, in accordance with the rules of Mohammedan Law, to Khar^'i 
lands.^ 

The first Law of the MoukSbalah was promulgated in 1871. 
This law was in reality one of the many devicee resorted to by 
Ismail Pasha in order to obtain fresh supplies of money. It was 
in the nature of a contract, whereby Ismail undertook to reduce, 
by 50 per cent., for all time the taxes of those owners who should 
on their side undertake either to pay at one time and in advance 
a sum equal to the amount of six years' taxes due by them, or to 
pay the same sum by annuity; in the latter case, however, the 
reduction was not so great, but was regulated by a scale of relief 
based on the amount of the annuity. The landowners did not respond, 
and the law therefore becuue compulsory in 1874. According to 
the new law every proprietor was obliged to pay, in equal portions 

> There are also enactments which bers were often prejudiced, and by a 

bring out certain characteristics of decision of the Meglis el Ahkam, which 

family righto rather than individual wastheNativeCourtbefoTeitsrefonnin 

rights in the land. TlieLondLawof 1SS8 1883, the younger children were given 

ordered the division of the estate among live years from the timeof their majority 

the heira of the deceased owner, each in which to protest against the ledgna- 

havuig his individual title to his share tion of their right By a Decree of 

registeKd in his own name ; but the 1868 the Uw was again modified, and 

eldest of the family was entitled to con- the whole estate waa registered in the 

stitutehimself mandatory forthe family, name of the eldest son, on the condition 

and decide whether the estate could be that the revenue was divided among 

profitably cultivated, or whether it was the family according to their shares. 

not better to resign it to the stat& In Registration is now in the name of 

this waytherightsof the younger mem- each heir according to his share. 
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and daring the course of twelve years, a sur tax amounting to 50 
per cent of the taxea then existing, and the laud-tax had, in the 
interval, heen increased, first by one-tenth, and then i^ain by one- 
sixth ; in return the Government undertook never again to increase 
the land-tax, and to grant a right of full ownership in their lands 
to all those who paid the advance. Owners of Abadiah and Oussiah 
lands who paid the advance were to be assimilated to owners of 
Ushtlri lands. The Law of the Mouk&balah was repealed by the 
Law of Liquidation of 1880 and a Ehedivial Decree of the same 
year;* the land-tax was reduced to the amount at which it stood 
in 1871 ; but all persons who had paid, even in part only, the 
Mouk^balah advance were confirmed in their title of ownership, 
and an annual sum of £E150,000 was set aside for the purpose of 
indemnifying them by yearly payments for forty years. 

As a result of the Mouk4balah and the laws repealing it, certain 
holders of land had acquired the right of full ownership over such 
property. The tenure of land was, however, of two kinds — TJshflri 
paying a tax of one-tenth of the produce, and Khard,dji paying the 
land-tax as it stood in 1871. Apart from this question of taxation, 
however, there was very little difTerence in the nature of the rights 
of the respective owners. Thus Artin Pasha,^ summing up the 
position of land teniu^ as it existed in 1880, says: "The only 
difference between the lands paying the tithe and those paying 
the KhaHldj is that the former can be made wakf without any 
authoriaation of the Buler, whereas the land paying the EharMj 
cannot be turned into wakf until after obtaining a special authorisa- 
tion from the Khedive." What remains to be told of the history of 
Ij^ptian Land Tenure is simple. By a Khedivial Decree of 15th 
April 1891,' the owners of Kharfidji land who had not paid the 

< Law of 6tb January 1880, abrogate Art. 87. Ia loi de la Mo»k£balab, 

ing the MoukSbalah. rapports par notre d^ret du 6 

Art. 3, Toutes lea dispositions de Janvier 1880, est et demeure d^fini- 

ladite loi relatives ii I'acquisition de tivement abrc^e, eoua les r^rves 

la propridt^ de terrains par lea per- contenues dans I'art du dit d&sret. 

sonnea ayant pay^ la Moukabalab, sont * Artin Pasha, p. 70. 

maintenues. Lepayementmcme partial ' Decree of 16th April 1891. 

du dit iinpdt suffit pour donner droit A Art. 1. A partir de ce jour, les 

la pleine propriiti des dita terrains. propri^tairea dea t«rres Kharadji sur 

Art. 6. Toutes les lois aut^rieures lesquelles la Moukflbalah n'a pas &t& 

et contraires aux prescriptions du pay^ auront la pleine propria de 

present dicret BOnt abrog^ea. leura teires k Vigal des propri^taires 

The Law of Liquidation, 17th July ayant payd tout ou partir de la 

188a MoukfibaUh. 
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Moukfi,balah were granted a r^bt of full ownership over their 
property in every way similar to the right of those owners who 
had paid. And, by a decree of 3rd September 1896,' the sixth 
article of the Native Civil Code waa amended, and all distinctioD 
between Ushdri and Ehar&dji lands was abolished, owners of all 
lands, of whatever cat^ory, being henceforth entitled to the full 
r%ht of mulk. 

The position of fore^ers who wished to acquire landed estate 
in Egypt was, during the nineteenth century, very much more 
favourable than that of foreigners in Turkey. The policy of 
Mohammed Aly was to attract Europeans to Egypt, and many 
foreigners received grants of Abadiah lands from him on the same 
terms as those made to Egyptians — that is to say, in full ownership 
and free from taxation. Thus the difficulties which had arisen in 
Turkey were avoided, Abbaa I. was not so enhghtened in his 
policy, and during his reign strict orders were given to the EMis 
not to issue any bodgets to foreigners who m^ht purchase lands 
or houses. Said Pasha, by a Decree of 1858, put up for sale 
EharAdji lands which had been abandoned by their owners, and 
allowed foreigners to compete in their purchase, the purchaser 
receiving a taxit from the Eouzn^ah, which was the same title 
as that given in the case of Abadiah lands; and, by a Decree of 
1861, foreigners were authorised to posaess KharSdji lands " in order 
to establish thereon cotton-ginning machinery." Fore^ possessors 
of Khar&dji lands could not become full owners thereof since the 
government reserved its right to the proprietas, but, apart from 
that, with the full rights of alienation given by the Land Law of 
Said Pasha, the foreign possessors of Khar44ii were virtually owners 
thereof. Thus, before the Law of 1867, ownership by foreigners 
over landed estate had been fully recognised in Egypt. The Law 
of 1867 applies to Egypt, but in practice the restrictions placed on 
owners in Turkey do not exist in E^ypt, another example of the 

conform6mentiilaloiBurlaMoukfibalah 
et au dtoet du 6 Janvier 188a" 
"On appelle bienfl mutt c«ux aui Preaent form of article 6, 
les quels des particuliers ont us droit " On appelle biens mulk ceux aur 
entier de propri^b!. lea quels lea particuliers ont us droit 

Les terres Ehamdji sur les quellea entier de proprii^t^, y compris lea 
lespropridteirea ontacquitU ]aMauk&- terres Kharadjis." 
balah aont asaiiDil^ aui biess miUes, 
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increased privileges enjoyed by foreigners in Egypt' Thus the 
definition of " domicile " is very much wider in Egypt than is stated 
in the Law of 1867. In accordance with that law domicile includes 
" la maisoD d'habitation, et aea attenancee, communB, cours, jardins 
et endos contigus ; " while in Egypt it also includes any place where 
a foreigner exercises bis commerce, industry, art or profeesion. In 
r^ard to jurisdiction, the Consular Courts before 1867 claimed the 
same rights of jurisdiction in reference to cases concerning immovable 
property as they did in r^ard to other civil cases to which their sub- 
jects might be parties ; and on the establishment of the Mixed Courts 
in 1876 all disputes with reference to immovables between foreigners 
and natives, between foreigners of difTerent nationalities, or between 
foreigners of the same nationality were placed within the competence 
of these international tribunals. Nor do the rules as to the special 
position of foreign owners living more than nine hours from their 
consulate apply in I^pt; and, lastly, it has been the invariable 
practice of the Egyptian Govemment to submit any new law, 
intended to affect landowners, to the Powers for their approval before 
making it applicable to foreigners in Egypt ; the Mixed Courte have, 
however, decided that all local Police Begulations relative to land 
apply to foreigners.' Thus all forms of land in Egypt may " become 
the absolute real property of the acquirer, be he Egyptian or 
, Moslem or Christian."* 

Egypt. The Supreme Consular Court 
at Constantinople decided that "the 
immovable estate in Egypt of a British 
subject devolveB upon his death, in- 
testate, in accordance with the Moslem 
Law aathnkxTei ndc" The decision 
is based on the argument that the 
"Ottoman Iaw" in this case ia the 
Mixed Civil Code, Art. 77 of which 
says : " Successions are regulated 
according to the laws of the nation 
to which the deceased belongs ; " and 
according t« the English Law it is the 
lex loci which regulates the sncce«uon . 
to real estate situated abroad, and as 
the Egyptian Codes do not deal with 
successions the lex loci ia the Moslem 
Law. This decision baa met with 
considerable criticism. 

» Alexandria, 2Bth February 1887 ; 
R L. J. 1887, p. 116. 

* Artin Pasha, p. 70. 



' The application of the Law of 1867 
to Egypt raises a question of vital 
importance in reference to the intestate 
succession of a British proprietor of 
real estate situated in Egypt The law 
provides that the foreign proprietor of 
real estate shall have power to dispose 
of it freely by will or gift, and that his 
intestate succession in reference to such 
property shall be regulated " conform^ 
ment k la loi ottomane." In 1884, on 
the death of a Maltese— Xuereff— own- 
ing real estate in Egypt, there was a con- 
siderable difference of opinion among 
the authorities interested as Ut the law 
to be applied and the Court competent ; 
and in 1887 a report was presented to 
the Foreign Office, but no action was 
taken. The question waa again r^sed 
in I{K>7 in reference to the intestete 
succession of Dr. Torrie Grant, a domi- 
ciled Scotsman, leaving real estate in 
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CHAPTEK XII 

EGYPT iSD TUKKBT: THE FIEMAN8 AND BEITISH OCCUPATION 

The history of the Tanzimat in Turkey had a very direct influence 
upon the Capitulations. There vtere many reforms which did not 
influence foreigners directly or indirectly, such as those of education, 
but there were also many others which had a very direct relation 
to foreignOTB, and which are, therefore, of interest in the considera- 
tion of the Capitulations. Among the latter are the institution 
of mixed courts, the promu^tion of codes, the laws of protection 
and nationality, and the law granting the r^ht to hold immovable 
property. The oiganisation of the different religious communities 
is also a question which touches on our subject. Such reforms 
as these had their influence on Egypt as well as in other provinces 
of the Ottoman Empire ; but about the date of 1867 the relations 
between Turkey and I^ypt became such that we are able to leave 
the rather thorny path of Turkish reform at the stage then arrived 
at. In spite of the self-denying ordinance agreed to in the Treaty 
of Paris, 1856, the European Powers have continued, and still 
continue, to intervene in the int«m^ affairs of the Ottoman Empire; 
reforms are from time to time agreed on, after long and arduous 
negotiations, but unfortunately these reforms have seldom proved 
of any very permanent vdue. Fortunately the history of reform 
in %ypt has been more ' successful, and we may now h^;in to 
trace their history and consider its influence upon the original 
Capitulations. 

One of the most important influences in the prosperity of Egypt, 
both in the past and at the present tune, ia geographical Situated 
in the direct line taken by the trade between Europe and the far 
East, Egypt's prosperity has been closely connected with the history 
of that trade. During the prosperous days of the Boman Empire, 
and under the rule of the Sultans from Saladin in 1171 to El Ghuri 
in 1516, this trade between East and West prospered, and Egypt 
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proBpered with it The discoveiy of the Cape of Good Hope and 
the development of that route to the Kast struck a blow at the 
older route by the Eed Sea, and Egypt's prosperity dwindled. I^ypt, 
deprived of her greatest source of revenue, lost power and became a 
province of the Ottoman Empire in 1517. The country was divided 
into twenty-four districta governed by Mameluke Beys, who were, 
in turn, under the authority of a Turkish Fasha, whose principal duty 
was to insure the punctual payment of the annual tribute. At first 
the authority of the Fasha was very real, but as Turkey became more 
and more involved in her struggles against European intervention, 
the central government had little time to spare for the consideration 
of her interests in E^ypt. The authority of the Fasha, unsupported 
by his central government, declined, and that of the twenty-four 
Mameluke Beys, under the chief Mameluke or Sheikh el Belad, 
increased; thus, before passing any new measure, the Pasha was 
obliged to consult the Mameluke Beys, who collected the taxes, 
commanded the army, and merely handed over the tribute to the 
Fasha. Towards the end of the eighteenth century Egypt was, 
for all practical purposes, ^ain independent of Turkey. It was 
at that moment that Napoleon came to Egypt, and the eyes of 
the whole of Europe were once more turned to the valley of the 
NUe. 

Napoleon landed at Alexandria in 1798 with the intention, it 
has been said, of marching from there to the Persian Gulf, there to 
set sail once more and strike a blow at the rising power of England 
in India. " If they pass Sicily," writes Nelson in June 1798, " I 
shall believe they are going on their scheme to possess Alexandria 
and getting troops to India, a plan concerted with Tippoo Sahib, by 
no means so dtf&cult as might be imagined." We are not here con- 
cerned with the great political or military schemes of Napoleon. The 
result of his landing in I^ypt was to revive European interest in 
that country, and soon there was an "Egyptian Question" distinct 
from the " Turkish Question." The interest then revived has never 
since been allowed to wane. 

The French left I^ypt in 1801, and the English army evacuated 
Alexandria in 1803; but one of the indirect results of Napoleon's 
invasion of Egypt had been the arrival of Mohammed Aly. Very 
litUe of the early history of Mohammed Aly is known, except 
that he was bom in 1769 " in Kavala, a small seaport on the frontier 
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between Thrace and Macedonia, not far from the site of Philippi" 
He was of humble origin, but waa adopted by the vill^e mayor, 
married Mb daughter, and to the age of thirty lived the uneventful 
life of a trader in tobacco. But, on the French invasion of Egypt, 
Mohammed Aly wae given a commiasion in the Turkish army which 
was defeated by Napoleon at Aboukir, to return ^ain in 1801. By 
1805 Mohammed Aly had usurped the power of the Turkish Pasha 
in Egypt, had been elected Pasha by the Sheikhs, and was in posses- 
sion of the citadel at Cairo. By 1811 he had broken the power of 
the Mamelukes, and in that year the last of the Mamelukee were 
masaacred. The next thirty years of the history of Mohammed Aly 
are full of interest and romance. At one time we find him under- 
taking arduous expeditions in the service of the Sultan, a loyal 
servant acting against a rebel army ; while at others he is himself 
the rebel threatening the very throne of the Sultan. The territoriea 
of Egypt were greatly enlai^d. Thus in 1820 the Sudan was 
conquered, and the great trade route of the Nile was opened up 
beyond Khartoum and along the Blue and White Nilea to the very 
centre of Africa. At the same time everything possible was done 
to re-open the old commerce to the East by Suez and the Bed Sea. 
Europeans were invited to the country, and merchants and consuls 
were bribed to stay there, now by an antiquarian concession, now 
by a trade monopoly, and sometimes even by a further concession in 
reference to the privil^es of the Capitulations. In every manner 
possible Europeans were attracted to Egypt ; and the groundwork of 
Egyptian policy was to gain by one means or another the good favour 
of the European Powers. 

The crisis in Mohammed Al/s career was his conquest of Syria 
from 1832 to 1839. At first all went well, and if only be could have 
governed the conquered territories properly, he might have been 
allowed to retain them. But his failure in this led to the interven- 
tion, both military and diplomatic, of the European Powers. The 
military intervention culminated in the sie^e of Acre, and the diplo- 
matic in the Convention of London, 1840.^ As a result of the Con- 
vention of Ixindon and the n^otiations which followed, the Sultan 
waa obUged to recognise the position of fact created in Egypt. 
Mohammed Aly had to give up his wide ambitions, but his position 
' Recueil des Dto'eta et Documente officiels inUresganC le MinkUre de la 
JuBtice, pp. 187 to 200, also pp. E06 to 21& 



,dbyG00gIe 



THE FIRMANS AND BRITISH OCCUPATION 141 

in ^igypt was l^ally recognised and made secure for himself and his 
descendants. The n^otiations show the Sultan to have acted un- 
willingly and under compulsion. His position was natural ; a ruler of 
one of his provinces had rebelled, but was once more under bis power, 
and it was hard not to satisfy revenge. But the rebel had only been 
conquered by the intervention of foreign Powers, and these Powers 
insisted on having their wishes complied with. The result was the 
Firman of 1841.* This Firman and the others which followed it 
define the relations of Egypt and Turkey ; this relationship came into 
existence as the result of the intervention of the European Powers, 
who have, in consequence, always insisted that these relations cannot 
be altered without their consent. In other words, the relationship 
which exists between Turkey and Egypt is not a question which 
interests the parties alone, but is one in which the European Powers 
claim to have a personal interest. Examples of this claim ' made by 
the European Powers are given by the diplomatic questions raised 
in regard to the interpretation of clauses in the Firmans of 1866, of 
7th August 1879, and of 27th March 1892. The position claimed by 
the Powers is best summed up in the words used by Lord Cromer in 
reference to the discussion upon the last of these Firmans : " Your 
Excellency is aware," he writes to Tigrane Pasha in April 1892, " that 



' The different Fimiana are:— 
1. 13th February 1841, pp. 200-204 ; 
2, 13th February 1841, pp. 204-206 
(Firmans proposed by Porte) ; 3. Ist 
June 1841, pp. 216-220 (actually 
sent); 4. May 1641, p. 220 (fixing 
the tribute)— in favour of Moliammed 
Aly. Recueil des Decrets, &c, 8, 27th 
May 1866, pp. 221-223; 6. 15th June 
1866, pp. 223-225 ; 7. 6th June 1867, 
pp. 225-226 ; 8. 29th November, 1869, 
pp. 226-228 ; 9. 10th September 1872, 
pp. 228-229 ; 10. 2.5th September 
1872, p. 230 (authorising Khedive 
to borrow); 11. 8th June 1873, pp. 
230-23fi ; 12. 1st July 1875, pp. 235- 
236 — in favour of Ismail Pasha. 
Becueil des D^rets, &e. 13. 7th 
Augiiat 1879, pp. 236-23»--in tuvoui 
of the Khedive Tewflk. Recueil des 
D&rets, &u. 14. 27th March 1892, 
pp. 242-244— in favour of tlie Khedive 



Abbas HilmL Becneil des DdcreU, 
&c. 

* The Firman of 1866, changing 
title of the Qovemora of Egypt from 
Pasha to Khedive, and making it 
hereditai'y according to the rules of 
primogeniture, v/aa submitted to the 
Powers, 

A question arose in the Firman 
of 1879 in reference to the clause 
granting the Egyptian Oo\'emment 
Power to enter into Commercial Con- 
ventions, Recueil des D^crets, pp. 239 
to 241. 

Discussion aa to the eitent of 
Egi-ptian territory in reference to the 
Firman of 1892. Recuiel des Di^crets, 
pp. 245 to 253. Tliia correspondence is 
of imiwrtance in reference to tiie I'eceut 
question as to the Eastern frontier of 
Egj-pt. 
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DO alteration can be made in the Firmans r^ulating the relations 
between the Sublime Porte and I^gypt without the consent of Her 
Britaunic Majesty's Government." • The Egyptian Firmans are thus 
a part of European International Law. 

Tlie Imperial Firman of Investiture in favour of Mohammed Aly, 
Ist June 1 841, accepts the submission of Mohammed Aly, and appoints 
him Pasha of Egypt. The other clauses deal with the following 
points : — The title of Pasha of Egypt is to descend to the successors 
of Mohammed Aly according to the rules of Ottoman Law ; taxes are - 
to be collected in the Sultan's name; money may be coined in Egy^t, 
but it must be exactly similar to the Turkish coin^e ; the army ia 
to be limited to 18,000 men, and may only be increased by the con- 
sent of the Porte ; it is to form a part of the Ottoman army, and its 
organisation is to be the same as that of the Turkish army ; the Pasha 
cannot construct war-ships without the consent of the Porte; the 
Pasha may make military appointments to the rank of colonel, but 
all other appointments are to be made by the Sultan ; Ottoman Law 
is to be applicable to Egypt. The clause r^ulating this last point 
is of such importance that it is necessary to quote it in full : " The 
system of the security of the person and of property and of the 
protection of the individual honour and character, of which the 
principles are consecrated by the reforms instituted by the Hatti 
Sherif, promulgated at Gulhana, and all treaties, whether existing 
or hereafter to be entered into, with friendly Powers, are to receive 
their application in Eg}'pt. So equally are all r^ulations, existing 
or hereafter to be made by the Sublime Porte, allowance being made 
for local conditions, of justice and equity." The sanction of the 
Firman is to be the cancellation of the right of heredity. A Firman 
of May 1841 had fixed the tribute payable by Eg}'pt to Turkey at the 
sum of 80,000 purses, or £376,000. 

The result of this first Firman was to unite Egypt to Turkey in 
a closer relationship than had existed in fact for a very considerable 
time. Egypt undoubtedly was, in every sense, a Province of the 
Ottoman Empire. One of the great aims of the Pasha Ismail was to 
obtain for himself and his successors a greater freedom from Turkey, 

' "Sir Evelyn Baring, Minister Pleni- let for Foreign. Affaire, Cairo," 13th 

ix>tentiary, Agent and Conanl-General April 1892. Recueil des D^crete, pp. 

of Hev Britunuic Majesty, to His 248 to 250. 
Eifelleucy Tigrane Pasha, C.B., Minis- • 
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and one of the causes of his great indebtednese was the result of hia 
attempts to purchase a larger autonomy. Thus in the Firman of 27tb 
May 1866, in consideration of an increase in the tribute to a buiq of 
150,000 purses, or £675,000, the Bnccession was to be in accordance 
with the rules of prim<^eniture, the territories of Egypt were extended, 
the army might be increased to 30,000 men, the restrictions in regard 
to coinage were modified, and the Pasha was allowed to make civil 
appointments up to the grade of Saniah. The Firman granted to 
Ismail on 8th June 1867 is of special interest, ae it not only grants 
the title of Khedive to Ismail and his Biiccessors, but also deals with 
the question of Ottoman Law and the power of I^ypt to make 
treaties, "My Imperial Firman," of Ist June 1841, "stipulates that 
the organic laws in force in the different parts of my Empire shall 
be enforced and applied in Egypt in conformity with justice and 
equity and taking into consideration the customs and character of 
the inhabitants. But by organic lawB is meant the general principles 
set forth in the Chart of Gulhana (guarantee of life, property and 
honour). The interior administration of Egypt, and in consequence 
the financial, material, and other interests of the country having 
been confided to the government of the Vice-Roy, it has seemed 
necessary to accord permission to the Egyptian Government to make 
all those regulations or institutions, which it conBiders necessary for 
this purpose, in the form of special acts of interior administration. 
All the treaties signed by my Imperial (Sovernment shall be, as 
always, executory in Egypt. But the Khedive has full authority to 
conclude, with foreign agents, special conventions relating to customs, 
to questions of police in reference to foreign subjects, to the trans- 
port and direction of the post Only these conventions shall not be 
promulgated in any manner after the form of treaties or of political 
conventions. In the event of these acts not being in conformity with 
the lines above mentioned, and where they interfere with my territorial 
sovereignty, they shall be considered as null and void . . ." 

The result of these Firmans granted to Ismail was, undoubtedly, 
to extend the autonomy of Egypt far beyond what had been contem- 
plated in 1841. Ismail's financial difficulties could not, however, pass 
unnoticed by the Ottoman Government, and certain FirmauB follow 
restricting the borrowing powers of the Khediva The Firman of 8th 
June 1873, however, restores the force of the former Firmans, and 
grants the fullest internal autonomy to Egypt. The Khedive has the 
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power to make all necessary laws, and there is no mention of even 
the fundamental laws of the Ottoman Empire being applicable to 
Egypt; the right to enter into International Conventtone was also 
once more granted. The Finnan of Investiture of Tewfik Pasha, 7th 
August 1879, does not require any special remark, except to recall 
that it was one of the examples in which the European Powers have 
claimed to have a right to intervene in the relations of Turkey and 
Egypt, as being themselves, to some extent, parties to the Finnans. 
Tlie French and English Governments asked the Ottoman Government 
to state what it meant by a clause, " the conventions shall be com- 
municated to my Sublime Porte before their promulgation by the 
Khedive," which appeared to restrict the power of the Khedive to 
enter into conventions with foreign Powers, The answer, however, 
was entirely satisfactory, as it was " formally declared that the para- 
graph in question excluded all obligation on the part of the Khedive 
to obtain the sanction or authorisation of the Sultan to promulgate 
or put in practice the said conventions."* 

The Firman of Investiture of H.H. Abbas Hilmi, 27th March 
1892, is the last of the series. The civil, financial, and judicial 
adnunistration of the country are vested in the Khedive, who baa 
power to make all necessary regulations and internal laws. He is 
authorised to conclude conventions with foreign Powers in regard to 
customs, commerce, and all internal relations of foreigners with the 
Egyptian Government and private persons, provided that such con- 
ventions shall not derogate from the sovereign rights of the Imperial 
Government, or be contrary to existing political treaties ; and to 
Insure that there is no such dentation, these conventions have to 
be communicated to the Sublime Porte before promulgation. The 
Khedive may not transfer to third parties any of the territory 
entrusted to him, or any of the sovereign r^hts which have been 
delegated to him by the Sultan. The other clauses, dealing with 
taxes, coinage, the army, building war-shipa, and the making of 
appointments, are similar to the corresponding clauses in the Firman 
of 1841 ; but, in spite of this similarity, the restrictions no longer 
exist in fact. Thus Egypt has her own army, which has been 
increased far beyond the figure mentioned in the Firman, and the 
taxes are no longer collected in the Sultan's nama Other restric- 

• Letter addreased by T.E. MM. Fouruier and Lajard to H.E. Caratheodory 
Pasha. Becueil d«s IMcrets, p. £40. 
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tions liftve no longoi- any value. Thus Egypt has no need of a. navy 
so long as she is under the protection of England ; the Turkish gold 
coinage hardly exists in I^pt, the English sovereign being much 
more common; and, as the Sultan invariably accepts the appoint- 
ments made by the Khedive, even to ttie highest ranks, tha 
restriction is no longer of any value.' 

As a result of the Firmans, Egypt undoubtedly is still a province 
of the Ottoman Empire, but, by these Finnans and by custom, she 
has acquired a degree of autonomy which approaches independence. 
These Firmans, lastly, oannof be altered without the consent of the 
European Powers, There are two questions in reference to the 
Firmans which require special notice; they refer to the powers of 
Egypt to legislate and make conventions. In r^ard to the right 
of the i^ptian Government to make International Conventions, it 
would appear that it has power to make conventions in reference 
to every question except the cession of territory, or the making of 
peace or war. In consequence, the Ottoman Government has no 
longer power to bind i^pt by treaties contracted between the 
Porte and Foreign Powers, although all existing treaties made 
between the Porte and Foreign Powers are binding on Egypt, except 
in so far as they have been expressly modified or abrc^ated. Thus 
the Ottoman Capitulations are binding on Egypt, and, in fact, 
this was expressly stipulated for in the Convention of London of 
1840. Egypt has entered into commercial treaties with practically 
all the Powers except Russia. The relations of Egypt and these 
Powers are regulated by these Egyptian conventions, while the 
commercial relations of Egypt and Russia continue to be regulated 
by the Ottoman commercial conventions. Example8 of the wide 
extent of Egypt's power to enter into International relations as 
distinct from Turkey are given by the Sanitary Convention of Venice 
in 1892, at which Egypt was separately represented. Egypt has also 
joined the Postal Union on her own account;* and in the n^otia- 
tions between Egypt and Great Britain in 1895, in regard to the 
regulations of the Slave Trade, there is no mention of Egypt being 

' The Grand Kadi of Egypt ia, how- aa the majority of the British Colonies, 

ever, still appointed by the Sultan. for the reduction of postal rates ; tind 

* The Egyptiaji Qovemment has, at the Poetal Congress at Borne the 

during the last six months, entered special representative of Egypt took a 

inUi postal arrangements with pracli- very prouinent position, 
cally all the important States, as well 

10 
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bound by the Brussels CoDvention, although that convention was 
signed by Turkey. The convention instituting the sy6t«iii of Mixed 
Courts in Egypt of 1875 is also an example of a similar nature. In 
regard to Legislation, before the Firman of 186*7 Egypt was un- 
doubtedly bound by Ottoman Law ; after that date it was only the 
fundamental laws of the Ottoman Empire which were to apply to 
Egypt. Before 1867 all Ottoman Laws were communicated to 
Egypt, but after that date, although certain of these laws were 
communicated and published in the Arabic edition of the "Laws 
and Decrees," none were published in the French edition, and it 
is hard to see how, considering the Firmans, they could be made to 
apply to Egypt. The Mixed Courts, however, have held that two 
circulars relating to the Greek and Armenian Patriarcates apply to 
I^pt ; and the same Courts have held that when Egyptian Law ia 
silent — for instance, in regard to mines — the Ottoman Law is to apply,* 
It is difficult, however, to justify the latter decision. The Egyptian 
power of l^slation is, of course, limited to internal affairs ; it was, 
therefore, no exception to make the Ottoman Law of Nationality of 
1867 applicable to Egypt. The question of legislation has been very 
much complicated by the fact that Egypt is a Mohammedan state, 
and the Law of Islam must therefore apply in it ; ' but Mohammedan 
Law applies in Egypt not because it is a province of Turkey, but 
simply because Egypt is a Klohammedan state. 

Mohammed Aly seems never to have lost sight of the fact that 
the permanent prosperity of Egypt depended upon the reopening of 
the route to India by Suez and the Red Sea. After several failures 
the scheme was at last successful, and in 1845 the mails from India 
arrived in London, coming by Egj'pt and Europe, in thirty days. 
"From 1842 to 1849 the average was a total of some 15,000 
travellers who visited or passed through Egypt annually." Said 
Pasha set himself to complete the railways from Alexandria to 
Cairo, and from Cairo to Suez; he also supported the scheme of 
M. de Lesseps to construct a canal through the Isthmus of Suez. 
The canal was opened, amid scenes of the most lavish splendour, 
by the Khedive Ismail in 1869. 

• SSrd Dec. 1897, B. L. J., i. p. complicates the position still further. 

81. It is more the religious thui the 

3 The position of the Sultan as political bond which at present unites 

Kalif, or representative of tlie Prophet, Egypt to Turkey, 
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This policy of attracting European commerce and European 
interests to I^pt had its effect upon the legislation of the country, 
apart from the extensions given to the immunities and privileges 
of the Capitulations. When the direct intercourse between Egypt 
and Europe had been severed early in the sixteenth century, the 
civilisation of the latter was only in process of development, and 
was not very much further advanced than that of Egypt ; but in the 
three following centuries that development had been most marked in 
Europe, while Egypt remained stationary. By a very gradual pro- 
cess, covering a period of three centuries, a very elaborate and highly 
developed system of government had been accepted in the great 
states of Exirope, while with a development in civilisation came an 
equal development in the legal systems and institutions of these 
states; new theories and new principles were accepted and gradually 
adopted by the people at large, and in no part of the administration 
was this more true than that of justice, and especially in so far as it 
concerned foreigners. These ciianges had been so revolutionary that 
had they been introduced by one act the result wonld have been 
disastrous to the states interested ; but introduced gradually, step by 
step, and principle by principle, the changes came only when the 
people were prepared for them, and only after they had been 
educated up to them. Introduced thus, these changes seemed 
natural, and appeared to be introduced because the people them- 
selves desired tbem. At times more revolutionary measures were 
adopted, but, generally speaking, the changes had come gradually, 
or only after protracted crusades, such as that of Rousseau and the 
disciples of Revolution in the eighteenth century, which placed the 
people in a position better to assimilate their new doctrines. On the 
other hand, there had been no similar development in the ci\'ilisatioQ 
of Egypt during these years, and there was no attempt to educate 
the people up to this standard. The result was that when institu- 
tions were introduced into Egypt which had been tried and generally 
approved in Europe, they utterly failed in Egypt. The people, lack- 
ing the precedent education and development which were essential, 
could not assimilate these new principles,, which, not meetii^ the 
needs of the people, failed. The l^islative and administrative policy 
adopted in Egypt before 1882 may be summed up as an imitation of 
foreign models without any attempt to adapt these institutions to 
the special circumstances existii^ in Egypt. It was the same policy 
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as that which had heen followed in Turkey during the history of the 
Tanzimat, and the residt was hardly more satisfactory. 

The Government of Egypt had, in 1882, lost the confidence of 
the people to such an extent that the authority of the Khedive was 
menaced. Tlie Khedive had lost prestige, not only ahroad but at 
home, on the one hand, through the effects of the State's bankruptcy, 
and, on the other hand, hy its administrative failure both in Egypt 
and the Sudan. It was at this moment that the British Govern- 
ment intervened to save that authority which she and the other 
European Powers had been responsible for having set up some forty 
years before. Egypt had been created a State through the inter- 
vention of the Powers of Europe, it was therefore the duty of those 
Powers to preserve it now that it was in danger ; hut England alone 
intervened, and it was the English army which defeated the rebels 
and reinstated the Khedive. The position is admirably summarised 
hy Lord Dnfferin in his Report in 1883': — "A succession of un- 
expected events over which we have liad no control, and which we 
had done our best to avert, has compelled us to enter Egj'pt single- 
handed, to occupy its capital and principal towns with an English 
force, and to undertake the restoration of a settled Government. 
As a consequence, responsibilities have been imposed on us. Europe, 
and the Egyptian people, whom we have undertaken to rescue from 
anarchy, have alike a right to require that our mtervention should 
be beneficent and its results enduring; that it should obviate all 
danger of future perturbations ; and that it should have established 
on sure foundations the principles of justice, liberty, and public 
happiness." Ten years later Lord Eosebery declared the necessity 
for continuing the same policy*: — "All these considerations point 
to the conclusion that for the present there is hut one course to 
pursue : that we must maintain the fabric of administration which 
has been constructed under our guidance, and must continue the 
process of construction without impatience, but without interruption, 
of an administrative and judicial system which shall afTord a reliable 
guarantee for the future welfare of Egypt." * 

After the destruction of the rebels at Tel-el-Kebir, Egypt was 

' Lord Dufferin'a Beport, Blue Book, Egjpt ia summariaed with great clear- 

Eg3^t, 1883. neas by Lord Cromer in his Report for 

* Deepatch of leth Feb. 1893. 1904, Egypt, Na 1, 1900, pp. 2, 3. 

* The question of the occupation of 
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left without an army, and a prey alike to the rising power of the 
Mahdi in the south or of any other hostile combination. There 
was no force or power behind the Khedive to insure obedience. 
Beform in the administration was essential to the welfare of Egypt, 
but the Khedive not only required advice as to the nature of the 
reforms neeesaary, but also power to enforce these reforms. When 
a person is incapable of acting by himself the law appoints a 
guardian to give him advice and assist him in his acts; England 
by the force of circumstances had the office of guardian to Egypt 
forced upon her, and until the ward is capable of acting alone this 
relationship must continue. Lord Dufferin was appointed to deter- 
mine what reforms were to be introduced, as a preliminary to the 
withdrawal of the British garrison ; it was not understood then, as it 
is now, that so soon as the English army was withdrawn the reforms 
would disappear. The work of government is carried on by the 
Egyptian Ministers with the advice of English advisers, and with 
the assistance of a relatively small staff of English Under-Secretaries 
of State and other officials ; while behind these is the guiding hand 
and master mind of Lord Cromer; and the outward and visible sign 
of this power behind the throne is the Army of Occupation. A 
warning note has recently been struck by Sir Auckland Colvin: — 
"The very rapidity with which order has replaced misrule, and 
prosperity has succeeded to insolvency, is misleading. The result 
has been brought about by the energy and ability of foreigners; it 
implies no guarantee that were these withdrawn, other conditions 
would remain unchanged. All question of Islam apart, there is no 
native power in Egypt which could maintain, far less continue, the 
work of reform for a twelvemonth if the controlling hands were 
removed." ' The history of the reforms introduced since the British 

' Sir Auckland Colvin, "The Making aspirations. Wliilst discuasiona on the 

of Modern Egj-pt," p. 413. Compare subject were prooeeding news arrived 

this with Lord Cromer's remarks in of tlie destruction of General Hicka'a 

his Report tor 1904, p. 3 ; — army in the Sudan. Any idea of im- 

" It was, perhaps, insufficiently appre- mediate evacuation had to he aban- 

ciated at the time that the policy of doned. By the time Sudan affairs had 

reform and of speedy evacuation com- settled down, Egypt had been well 

bined was wholly impracticable. One started on the path of reform. It was 

order of ideas was incompatible with no longer merely a question of whether 

the other— neither could any practical the occupation should be continued with 

means be found to reconcile these a view to initiating improvements. It 

conflicting and mutually destructive was rather a question of whether the 
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Occupation has been fully described by Lord Milner and Sir 
Auckland Colvin; but before turning to onr immediate question — 
the influence of the Capitulations on this reform — we would refer 
to the two general rules laid down by Lord Cromer in order to 
insure a continuance of Egyptian prosperity. " One is that the 
utmost care should be taken not to embark in any scheme involving 
heavy expenditure until all the facts connected with the subject 
have been fully examined and discussed. If there is one lesson 
more than another which is to be derived from a consideration of the 
recent history of Egypt, it is the desirability of advancing steadily 
and continuously, but without haste. . . . The other rule is that, 
when once both the necessity and the feasibility of any project have 
been clearly demonstrated, the Egj-ptian Government may safely 
adopt a policy of some financial boldness in the direction of spending 
capital. ... As regards moral prepress, all that can be said is that 
it must necessarily be slower than advance in a material direction. 
I hope and believe, however, that some prepress is being made. 
In any case, the machinery which will admit of prc^esa lias been 
created. The schoolmaster is abroad. A reign of law has taken 
the place of arbitrary personal power. Institutions, as liberal as 
is possible under the circumstances, have been established. In fact, 
every possible facility is given, and ever}' encouri^ement afforded, 
for the Egyptians to advance along the path of moral unprovement. 
More than this no Government can do. It remains for the Egyptians 
themselves to take advantage of the opportunities of moral progress 
which are offered to them," ' 



Briciah garrison should be withdrawn, 
with the probability, amounting almost 
toacei'tainty,t!iat its withdrawal wmild 
involve the sacrifice of the vantage- 
ground which, with much toil and 
difficulty, had already l>een gained. 
Thai has been the phase of the Egyptian 



question for the Ust fifteen years or 
more i tliat is its pi'escnt phase ; and 
that is the phase iu which, unless I 
am much mistaken, it will continue 
for a very long time to come." 

' Lord Cromer's Report for 1903, p. 
70, Egj-pt, No. 1, 1904. 
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CHAPTEE XIII 

THE PRIVILEGES OF THE CAPITULATIOSa 

The privileges accorded by the Capitulations may be summarised 
under the following heads: — (1) The right accorded to foreigners 
to enter Ottoman territory, to reside there and carry on commerce ; 
(2) The right to practise their own religion without molestation, 
and freedom from the rules enforced (gainst Rayah in reference to 
dress, &c. ; (3) Inviolability of domicile ; (4) Exemption from all 
taxes other than customs dues ; (5) The right to apply the national 
law to successions; (6) Immunity from local jurisdiction, and 
immunity from local laws. The first five of these privileges do not 
require much discussion or consideration, but the last is of the 
greatest importance. We shall refer in each case to the articles 
of the Capitulations granting the privilege, comparing it with 
similar privileges granted in other countries, and the special neces- 
sity for such grants in Moslem countries. Special reference will 
also be made to the extensions or modifications which have been 
made by custom or otherwise in Egypt. It will also be remembered 
that, as the benefit of " the most favoured nation clause " applies to 
the Capitulations, English subjects are entitled to the same privileges 
as have been granted to any other nation. Thus the preamble of 
the first English Capitulation of 1580 contains the clause, "and that 
as we had graunted unto other Princes our confederates, privil^es, 
and Imperiall decrees, concerning our most inviolable league with 
them, 80 it would please our Imperiall Majestic to graunt and con- 
finne the lil^e priviledges, and princely decrees to the aforesaide 
Queene" — a clause which is confirmed by article 18 of the English 
Capitulation of 1675 : " That the Capitulations, privileges, and articles 
granted to the French, Venetian and other Princes, who are in unity 
with the Sublime Porte, having been in like manner, through favour, 
granted to the English, by virtue of our special command, the same 
shall be always observed according to the form and tenor thereof. 



,dbyGoogIe 



152 THE PKIVILEGES OF THE CAPITULATIONS 

so that no one in future do presume to violate the same, or act in 
contravention thereof." ' 

The first privil^e granted by the Ottoman Capitulations was the 
right to enter Ottoman territory either by sea or land, to reside there, 
travel within its territories, and carry on commerce. As a result of 
the increased intercourse between States of European civilization, 
the necessity for such special permission has long ceased. " All the 
Powers now generally accord to each other, in time of peace, freedom 
of entry, transit and sojourn, both by land and by sea, and upon 
rivers bounded by several states. This freedom is confirmed in a 
multitude of treaties of peace, boundary or commerce; but even in 
default of treaties it rests upon generally rec(^nised usage, and in 
some states upon their own fundamental laws. In many states 
strangers are to-day permitted even to buy real estate, either by 
virtue of laws or in conformity with treaties."' But there was a 
time when such intercourse was universally discouraged even in 
Europe, and in Turkey at the time the Capitulations were granted 
a special permission was essential in virtue of the rules of Moham- 
medan Law. " If an unbeliever come upon Moslem territory in 
order to carry on trade, for example, he is not safe until his life 
has been guaranteed him, and it is not permitted to extend such 
guarantee beyond four months. If any one gives it for a longer 
period of time that shall be void,"' It will be remembered also 
that, if the infidel merchant remained in Moslem territory after the 
expiration of his permit or passport, he became a Eayah, liable for 
the Capitation tax, and not allowed to return to his own territory. 
Under such circumstances the grant of this special privil^e may be 
understood. The permission is given in the following terms ; — " Our 
Imperiatl commandement and pleasure is, that the people and subjects 

' The reference to the Capitulation any pilgrim or stronger who is not a 

of 1580 ia Hackluyt, vol. v. pp. 183 to Moslem come to us imploring servitude 

189 ; and to Hertalet's Commercial and protection, it is permissible for 

Treaties, vol. iL pp. 346 to 370, for tlie him to dwell under our rule, provided 

Ca])itiilation of 1675. The first twenty the Imftm orders it ; if he remain 

articlea of the 1675 Capitidation are among us a fiJl year he must be 

practically the game aa the twenty-two ordered to pay the poll-tax which, if 

articles of the 1580 Capitulation. he remains, is to be required of him, 

' De Martens, section 84. for he then becomes a tributary received 

' Reland'a Miscellaneous Disserta- into the class of clieute, nor shall he 

tiona, Utrecht, 1708, quoted in U.S.A. he permitted to return to a hostile 

Consular Report, Washington, 1861. dominion." See also Chapter III. 

Abul-l-Huasein el Kndilri says : *' If 
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of the same Queene, may safely and aecurely come to our princely 
dominions, with their goods and marchandiee, and ladings, and other 
commodities by sea, in great and small vessels, and by land with 
their carriages and cattels, and that no man shall hurt them, but 
they may buy and sell without any hinderance, and observe the 
cuBtomes and orders of their owne countrey."^ "If the people of 
the atoresayd Queene; their interpreters and marchants, shall for 
trafique sake, either by lande or sea repaire to our dominions paying 
our lawfull toll and custome, they shall have quiet passage, and none 
of our captaines or govemours of the sea, and shippes, nor any kinde 
of persons, shall either in their bodies, or in their goods and cattels, 
any way molest them." * There are a number of articles in the 1580 
Capitulation, as well as in all the later Capitulations, amplifying and 
completing this right. Thus Englishmen who have been captured 
during their travels are to be released; Turkish ships are to assist 
English vessels which are in danger through tempestuous weather; 
they shall be allowed to purchase victuals ; if the ships are wrecked 
the " Beys and Judges, and other our subjects " are to succour them, 
and restore their goods ; Englishmen who have been made slaves are 
to be set free; ships are not to be arrested, but are rather to be 
helped and assisted; thieves and robbers stealing from the English 
ships are to be caught and " punished most severely," and all piratical 
acta are strictly forbidden. 

Similar privileges had been granted by the earlier Egyptian 
Capitulations. Thus in the Capitulation of Kait Bey, 10th Dee. 
1488, we find : " They shall come freely into our illustrious States 
with their cargoes, merchants, factors, and brokers, with the condi- 
tion, however, that they pay the customs duties of the Dogana." 
The privileges obtained by Canute from Kome were of a similar 

' Capitulation, inso, Article 1. Also powder, and other prohibited corn- 
Article 3, jiermiasion for entry of ships modities) load and transport in their 
into harbours and to depart again with- 8hi^>s every kind of merchandize, at 
out molestation. their own pleasure, without experienc- 

* Capitulation, 1580, Article 7. This ing any the least obstacle or hindrance 
is repeated in later Capitnlationa. Thus from any one; and their ahipa and 
in Article 23, Capitulation, 1675 (bein);; vessels shall and may at all times 
the same as the Capitulation granted safely and securely come, abide, and 
to James I.), we read ; " That the trade in the ports and harlwura of our 
English nation, and all sliips belonging aocred dominions, and with their owTi 
to ])laces subject thereto, shall and may money buy provisions and take in 
Ixiy, sell, and trade in our sacred water, without any hindrance, or 
dominions, and (except arms, gnn- molestation from any one." 
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nature: "That my subjects, as well as marchants, as others who 
travailed for devotions sake, should without all hinderance and 
restraint of the foresaid stops and customers, goe unto Kome in 
peace, and returne from thence in satetie."' As were also the 
privileges granted by the Emperor of Kussia in 1555: "We . . . 
gi\e and grant free licence, facultie, authority and power unto the 
said Govemour, Consuls, Assistants and commonalty of the said 
fellowship, and to their successors for ever , . . (that they) may at 
all times hereafter for ever more surely, freely and safely with their 
ehippea, mercliandizes, goods and things whatsoever saile, come and 
enter in all and singiilar our lands . . . and there tarry, abide and 
sojourne, and buy, sell, barter and change all kind of merchandizes 
. . . and every part thereof freely and quietly without any restraint, 
impeachment, price, exaction, prest, straight custome, toll, imposi- 
tion, or Bubsidie to be demanded ... so that they shall not need 
any other safe conduct or licence generall, ne special] of us, our heires 
or successors, neither shall be bound to aske any safe conduct or 
licence in any of the aforesaide places subject unto us." ' 

Tlie right to appoint consuls in the more important centres of 
trade was a natural corollary of these privileges. "If either in 
Alexandria, Damasco, Samos, Tunis, Tripolis in ye west, the port 
townes of ^Egypt, or in any other places, they purpose to choose to 
themselves Consuls or governours, let them doe so, and if they will 
alter them at any time, and in the roome of the former Consuls place 
others, let them do so also, and no man shall restraine them." * In 
virtue of this English Consuls were appointed in many parts of the 

' Hakhiyt, vol, i. pp. 313, 314. and securely luider our defence and 

"A testimony of eHrt*iinB Privileges protection witliout paying wharfage, 

obteined for the English and Danish pontage, or pannAge. ... 2. Item tliat 

Merchants by Caniitiis, the King of the afoi-esayd marchants may at their 

England, in his Journey to Rome." pleasure lodge and reniaine with their 

Article 41 of the 1ST5 Capitulation goods in the cities, boroiiglis, and tounes 

allows the free carriage and entry of aforeaaid. . . ." 

pilgrima. See also " Tlie Great Charter « Hakluyt, vol. ii. pp. 297 to 303. 

granted unto foreigne maichanta by " Acopieof thefiratPrivilegeagraimted 

King Edward the first, in the 31 yeare by the Emperor of Russia to the 

of his reigiie, commonly called Carta English Marchants in the yeere 155Ci." 

Mercatoria, Anno Domini 1303. Hale- Renewed in l^Ql ; see Hakluyt, vol. 

luyt, vol. i. p. 327 to 338." "First iii. p. 97. 

that the sayd kingdonies and countreya ^Capitulation, 1580, art. 15. See 

may uoiue into our dominion with Article 4 of the Russian Privileges of 

their marchandises whatsoever safely 155&. 
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Ottoman Domisions. Hareborne ^ was already ambaseador at Con- 
stantinople in 1582; Harvie Millers was appointed in 1583 consul 
"for the English nation in Alexandria, Cairo, and other places in 
Egypt " ; * Eichard Eorster was made consul in the same year " in 
the places of Alepo, Damaaco, Amau, TripoHs, Jerusalem, &c,"* The 
duties of these consuls were generally to look after the interests of 
English subjects, t« secure the estate of deceased Englishmen, and to 
act as judges in certain cases, or attend the hearings before Moslem 
Courts when Englishmen were parties. The Capitulations expressly 
grant them certain privileges : — "That the Consuls appointed by the 
English Ambassador in our sacred dominions, for the protection of 
their merchants, shall never under any pretence be imprisoned, nor 
their houses sealed up, nor themselves sent away ; but all suits or 
differences in which they may be involved shall be represented to our 
Sublime Porte, where their Ambassadors will answer for them."* 
They and the ambassadors were allowed " any janizery or interpreter 
they please,"' the interpreters being "the representatives of the 
Ambassadors"^ or conside in certain matters. These interpreters 
might be either Englishmen or native subjects;^ but they are in 
either case " exempt from all contributions and impositions whatever." 
The ambassadors are also entitled to servants " of any nation what- 
soever, who shall be exempt from impositions, and in no manner 
molested."* The privileged position of these native servants and 
interpreters has already been discussed under the head of Protection, 
and is now regulated by the Ottoman Law of 1863. We shall discuss 
more fully later the special privileges enjoyed by consuls in the 
Ottoman Empire. 

The most important right which completes this privilege of entry 
into, and residence in, Ottoman territory is the right of inviolability 
of the foreigner's domicile. The privilege is granted most clearly in 
Article 70 of the French Capitulation of 1740: "Lea gens de justice 
et lea officiers de ma Sublime Port«, de niSme que des gens d'ep^e, ne 
' "The Queenea Coiiiinisaioii under dour, 1582."— Hakluyt, vol. v. i^i. 224 
her great Seale, to her servant Master to 228. 
William Harelxinie, to l* lier majesties ' Hakluyt, vol. v. p. 259. 
Ambaasadout or aj^eiit, in the [lartes ' Ibid. vol. v. p. 260, 
of Turkie, 1582."— Hakluyt, vol. v. • Capitulation of 1875, Article 35. 

pp. 221 to 224. And "The Queenea * Ibid. Article 28. 

Letter to the great Turke 1582, written • Ibid. Article 4.'i. 

in commendation of Master Hare- ' Ibid, Article 46. 

borne, when he \raa sent Anihassa- ^ Ibid. Article 60. 
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pourront, saos a^cessit^, entrer par la force dans une maison habits 
par un Franks ; et lorsque le caa requerra d'y entrer, on en avertira 
I'ambassadeur ou le codbuI, dans lea endroite oil il y en aura, et Ton 
se transportera dans I'endroit en question avec les persoDues qui 
auront ^t^ commises de leur part ; et si quelqu'un contrevient k eette 
disposition, il sera c\\kWi." The first part of this article contains 
nothing exceptional; it is simply the declaration or recognition of 
the principle of individual liberty generally recognised in European 
systems of law. The police officers of the government are not to enter 
any private house, even that of a foreigner, unless under force of 
"necessity."* But the article goes further than this, and says that, 
even when this necessity exists, no entry may be made unless the 
ambassador or consul of the foreigner is first notified, and is present 
at the time of entry. When foreigners were accorded the right to 
own immovable estate within the Ottoman Empire by the Law of 
1867, this privil^e of inviolability of domicile was expressly renewed, 
and in the Protocol of 1868* domicile was defined: "La maison 
d'habibation et ses attenances, c'est &, dire les communs, cours, jardins 
et enclos contigus k Texelusion de toutes les autres parties de la pro- 
pri^t^." As a result of this privilege, the public authority must first 
advise the consul before any entry is made into the " domicile " of a 
foreigner, and the consul himself, or his dragoman, must be present 
during the entry. In Egypt the same privilege exists in an even more 
extended form, since " domicile " is there defined by custom to include 
the place of business as well as the residence of the foreigner.' 

Not only were foreigners, who were subjecta of a state having a 
Capitulation from the Porte, free to enter Ottoman dominions, reside 
there in security, and carry on trade, but while within Ottoman 
territory they were allowed to profess their own faith, practise their 
own religion, and were free from the restrictions usually placed upon 
Christians within Moslem territory. Not only did Mohammedan 

' The article so far is merely in hy Lord Milner and Sir Auckland 

accordance with the Ottoman Penal Colvin. The cabin of a foreigner on 

' Code, Article lOQ, which is copied a ship within the territorial limit has 

from the Flinch Penal Code, Article been det'ided, in reference to the 

\^i. CiiatomE Regulations, as being the 

* Young, voL i. pp. 337 to 341, for doniieile of a foreigner, and therefore 

Law of 1&67, and vol. i. pp. 341 to 340 requiring notification U> his consul, and 

for Protocol of 1866, the consiira attendance during entry 

' The best known case is the famous and search for contraband. 
"Bosphore" incident, mentioned both 
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Law place restiictions on the entry of foreigners, but the Christian 
within Moslem territory was obliged to observe the following rules : — 
" He shall not found churches, monasteries, or religious establishments, 
nor raise his house so high as, or higher than, the houses of the 
Moslems; nor ride horses, but only mules and donkeys, and these 
even after the manner of women ; draw back and give way to Moslems 
in the thoroughfares ; wear clothes different from those of the Moslems, 
or some sign to distinguish him from them ; have a distinctive mark 
when in the public baths, namely, iron, tin, or copper bands; abstain 
from drinking wine and eating pork; not celebrate religious feasts 
publicly; nor sing nor read aloud the text of the Old and New 
Testaments, and not ring bells; nor speak scornfully of God or 
Mohammed ; nor seek to introduce innovations into the state, nor to 
convert Moslems; nor enter mosques without permission; nor set 
foot upon the territory of Mecca, nor dwell in the Hidjaz district." ' 
The regulations laid down in the Hedaya are similar : " It behoves the 
IvaXm to make a distinction between Mussulmans and Zimmees in 
point both of dress and of equipage. It is therefore not allowable 
for Zimmees to ride upon horses, or to use armour, or to use the same 
saddles and wear the same garments or bead-dresses as Mussidmaiis ; 
and it is written, in the Jama Saqueer, that Zimmees must be directed 
to wear the Kiateej openly, on the outside of their clothes (the 
Kisteej is a woollen cord or belt which Zimmees wear round their 
waists on the outside of their garments) ; and also, that they must be 
directed, if they ride upon any animal, to provide themselves a saddle 
like the panniers of an ass, ... It is to be observed that the 
' Siradji-el-Muhik, Boulak edition, aiouaries, in 1830, liuiig aamalt cliuroh- 
1289, p. 229, the diapter on " the Rules bell upon the roof of tlieir plaj:e of 
concemii^ Trihutariea." See also worship. In 1876 the prior of the 
U.S.A. ConsHlar lieport, 1881, p. 32, Franciscan monka set up a bell, a thing 
note. "There are in Mount Lebanon until then unlieaid of, over the new 
men still living ivho remember when church which that order had erected 
no Christian dared to enter a city of in the city of Aleppo, but owing to the 
Syria when wearing white or green Herz^vinian and Bosnian troublea 
clothes, for the 'Unbelievers' were then raging, and the evident diapleaaure 
alloived to appear only in dark-coloured of the Aleppine Moslems, a lai^ 
stuffs. In Horns and Hamah the deputation of influential Christiana 
Christians, even down to the year residing in Aleppo begged ot the prior 
1874, when I was there, could not Mi take down the obnoxious metal, 
ring bells outside of their churches ; telling him that it might be the cause 
in Beirut the first to put up a large of an onslaught upon all Christiana 
bell were the Capucine monks, and in the city. The prior wisely took it 
soon after that the American mis- down." 
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insignia incumbent upon them to wear is a woollen rope or cord tied 
round the waist, and not a silken belt. It is requisite that the wives 
of Zimmees be kept separate from the wives of Mussulmans, both in 
the public roads, and also in the baths ; and it is also requisite that 
a mark be set upon their dwellings, in order that b^gars who come 
to their doors may not pray for them. The learned have also 
remarked that it is fit that Zimmees be not permitted to ride at all, 
except in cases of absolute necessity ; and if a Zimmee be then, of 
necessity, allowed to ride, he must alight whenever he sees any 
Mussulmans assembled ; and if there be a necessity for him to use a 
saddle, it must be made in the manner of the panniers of an ass. 
Zimmees of the higher orders must also be prohibited from wearing 
rich garments." ' 

Saladin's Capitulation to the Pisans grants the privilege of 
freedom of religion to Christian foreigners. " As to the Church that 



' Hedaya, Ijook i\., chaiiter viii. 

See also Gibbon, v. \>. 493, "The 
captive eliurthes of the East have l)eeii 
attikted in every age by the avarice or 
bigotry of their nilere ; and tlie ordinary 
and legal restraints must be offensive to 
the pride or the 7.eal of the Christians. 
About two hundred years after 
Mahomet, they ■were separated from 
their fellow subjects by a turban or 
girdle of a less honourable colour ; 
instead of horses or mules, they ' 






I tlie 



attitude of women. Tlieir imblii; and 
private buildings were meaaured by a 
diminutive standard ; in the streets or 
the baths, it is their duty to give way 
or bow down before the meanest of the 
people ; and their testimony is rejected, 
if it may tend to the prejudice of a 
true believer. The pomp of proces- 
sions, the sound of bells or of psalmody, 
is interdicted in their worship ; a 
decent reverence for the national Faith 
is imposed on their sermona and con- 
versations i and the saciilegioue attempt 
to enter a mosck or to seduce a Musul- 
man will not be suffered to escape with 
impunity. In a time, however, of 
tranquility and injustice, the Christians 
have never been compelled to i 



the Gospel or to embrace the Koran ; 
but the punishment of death is inflicted 
upon the apostates who liave professed 
and deserted the law of Mahomet." 

Within the last few months the 
Egyptian Government has found it 
necessary to prepare and issue special 
regulations for the visit of Christian 
tourists to the University Mos(|ue of 
£1 A/har in Cairo ; but, speaking 
generally, no dilRcnlty is e."i\)erienced 
by visitors to mosques in Cairo, pro- 
vided the visitor is armed with a 
8|>ecial ticket of admission issued by 
the Wakf Administration, wears special 
slippers over his lK>ota, and does not 
enter the mosfj^ue during services. — 
Hakluyt, vol. v. p. 99. "The voyage 
of M. John Locke to Jerusalem, 1353." 
" The 23 we sent the bote on laud with 
a messenger to the Padre Guardian of 
Jerusalem. This day it was notified 
unto mee by one of the shipi>e that 
had beene a slave in Turkie, that no 
man might weare greene in this land, 
because their prophet Mahomet went 
in greene. Thiscame to my knowledge 
by reason of the Scrivanello, who had 
a greene cap, which was forbidden hint 
to weare on the land." 
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belonged to them and that we gave them, they ahall have it as the; 
had it before ; and when they shall go to the church they shall suffer 
no molestatioQ whatever, neither on the way nor within the church ; 
and inside the church no uoiae may be made that hinders them from 
hearing the Word of God according to the precept of their law. But 
they may observe their law even as the precepte of God and their 
laws ordain." The same Capitulation granted a bath into which no 
one else should be allowed to enter. Breydenbach speaks of the 
Christian chapel in the Funduk of the Catalans, and mentions that 
tiiey kept pigs ; and the Kait Bey Capitulation allows the Florentines 
to wear ordinary native dress when travelling in the interior, and to 
eat and drink as they pleased. " That should any Florentine make 
a voyage from one country to another in our Moslem dominion, he 
may, for greater security of his person and beloi^ngs while travel- 
ling on the way, dress himself like a Moslem so as to be free himself 
from unhappy encounters and vexations, and no one may dare disturb 
him as to eating and drinking, neither burden him with any costs 
and charges. Whereof we do ordain the execution." 

The French Capitulation of 15S5, Article 6, grants the privil^e 
of freedom of religion: "En oe qui touche la rel^on, il a ^t4 ex- 
press^ment promis, conclu et accord^ que les marchands, leurs ^ente 
et serviteurs, et tous autres sujets du Boi ne puissent jamais Stre 
molests, ni jug^ par les cadi, sandjacbey, sousbachi ni autres que par 
I'Excelte-Porte seulement, et qu'ils ne puissent €tre faits ni tenus 
pouF Turos,^ si eux-mSmes ne le veulant et ne le confessent de bouche, 
sans violence, mais qu'il leur aoit licite d'obsetver leur religion." 
This grant is repeated and renewed in many other subsequent 
Capitulations, tc^ther with clauses dealing with special abuses in 
reference to religion, thus : " If any man shall say, that these being 
Christians have spoken any thing to the derogation of our holy faith 
and religion, and have slandered the same, in this matter as in all 
others, let no false witnesses in any case be admitted."* This 
practice was apparently adopted in order to extort money from 
foreigners by trumping up a case of blasphemy against Islam. In 
rc^rd to the regulations restricting the fashion of Christian 

' The word Turk here ia evidently • Art. 11 of Capitulation of IMO. 

used as synonymous with Moslem, an The French Capitulation of 1604, Art. 

. example of how nationality and religion 3, ia in similar terma. 
were confused. 
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dress, " for their safety and convenience they may dress themselves 
according to the custom of the country."^ The Capitulations also 
relieve Christians from the restrictions as to wine: "That no 
obstruction or hindrance shall be given to the Ambassadors, 
Consuls, and other Englishmen, who may be desirous of making 
wine in their houses, for the consumption of themselves and 
families, neither shall the janizaries nor slaves, or others, presume 
to demand or exact any thing from them, or do them any injustice 
or injury." * 

The delicate question of conversion to Islam ia likewise dealt with 
by the Capitulations ; and in order to prevent any forced conversion, 
the convert must make a formal declaration before the local courta 
or other competent authority in the presence of his consul or consular 
delegate.^ This publicity and formality was all the more necessary 
since a conversion to Islam, at that time, entailed the adoption of 
Turkish nationality. This change of nationality may he inferred 
from a clause which very frequently oecure, and which shows that, 
as a result of the conversion, the convert ceased to be under the 
juiisdiction of his consul ; thus, " That if any Englishman should turn 
Turk, and it should be represented and proved, that besides his own 
goods, he has in his hands any property belonging to another person 
in England, such property shaJl be taken from him and delivered 
up to the Ambassador or consul, that they may convey the same to 



■ French Capitulation, 1740, Art. 63. 

' English Capitulation, 1676, Art. 
29. Th« modem Cuatoma Conventions 
place no ce^riction on the import or 
sale of wine. 

» Dutch Capitulation of 1680, Art, 
49. "Si, conb^irement k la loi Bainte, 
quelqu'un molealait un N6erl&ndaia 
sons pr^texte qu'il aurait embtaasi 
rialamisme, et cela daua le but de lui 
extoiquer de I'argent, cette accusation 
ne sera paa admiae : il faadra pour cela 
que de son plein gri et en pr&ence du 
drogtnan il diclarftt avoir embiass^ 
I'ialamiame ; on attendra done rarriv^ 
du drogman, et on ne le molestera pas 
avant qu'il ne soit venu." 

Austrian Capitulation of 1718, Art. 
16. "Tant qu'nn n^ociant, un consul, 
un vice-conaul et tout autre sujet de 



S. it. I. n'embTasseTa paa de son 
plein gri I'islamianie, il ne sera paa 
moleat^ k ce ai\jet sur la simple dd- 
poaition de quelqnea t^moins qui 
attesteront aa profesmon de foi, et il ne 
ponnu 6tre pourauivi pour cet objet que 
lorequ'il aura fait de aon plein gr6 cette 
profession en presence d'lm int«rpiite 
imperial." 

The Danish, Swedish and Spanish 
Capitulationa, as well as that of the 
two Siciliea, contain similar clauses. 

A Turkish Christian subject who 
embraces Islam must make a similar 
declaration before the head of his 
religious community. 

For the conversion of Uoalema to 
Christianity, see Diplomatic Corre- 
spondence quoted by Young, vol. iL 
p. 11. 
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the owner thereof."^ The frequent use of the word Turk for 
Mohammedan is also an argument in favour of the idea that the 
two were considered as the same. But since the Ottoman Law of 
1869 the adoption of Islam does not necessarily imply any change of 
nationality, although it is the more common practice for a convert 
also to become a naturalised Turk. 

The right to carry pilgrims is also fully accorded thus in the 
French Capitulation of 1740, Article 32 : " Que les nations chr^tiennes 
et ennemies qui eont en paix avec I'empereur de France, et qui 
d^sirerout visiter Jerusalem pouvent y aller et venir, dana les homes 
de leur ^tat, sous la banni^re de I'empereur de France, en toute liberte 
et sftret(5, sans que personne leur cause ancun trouble ui empgche- 
ment. . , ." Nor was any distinction made in reference to the 
particular faith of the pilgrims : " Personne ne molestera les N^er- 
landais ou ceux qui en diSpendeut qui, en toute sftret^, iront faire le 
p^lerin^e de Jerusalem, ou s'en retoumeront ; les religieux qui sont 
k r^lise du Saint-Sepulcre ne les inquifeteront pas et ne leur feront 
pas de difficult^s sous le pr^texte qu'ils sont luth^riens; mais ils 
leur laisseront visiter les iieux qu'il faut." * 

Not only were Christians allowed to preserve their faith, but they 
were also permitted to perform those services and acts of worship 
enjoined by their Church, subject, however, t« certain restrictions. 
Foreign Christians are free to worship according to their faith within 
their churches; but a church cannot be built or repaired without 
the consent of the Ottoman Government. The rule still applies in 
Turkey, and applies to native Christiana as well as to foreigners ; a 
finnan is necessary in all cases. In Egypt, however, modem prac- 
tice has very greatly modified this rule, and churches, as well as 
schools, may be freely built or repaired by non-Moslems, whether 
native or foreign, without the necessity of any permission from the 

I English Capitulation, 1675, Article the right owners, without onj of our 

61. Article 71 is even stronger in its judges or officers interposing any 

terms. "That should any Englishman obstacle or hindrance thereto." 

coming with merchandize turn Turk, See also French Capitulation, 1740, 

and the gooda so imported hy him be Article 68 ; Austrian, 1718, Article 16 ; 

proved to belong to merchants of his Danish, 1746, Article 16. 

owu country, from whom he had ' Dutch Capitulation, 1680, Article 

t«ken them, the whole shall he de- QS. 
tained, with the ready money, an 
delivered up to the ambassador, i 
order to his transmitting the same t 
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Government. The onlj^ religious restriction in Egypt is that 
religiouB serviceB must be conducted within doors and not ontelde,* 
a rule which is very reasonable when we consider the number of 
different rel^ions which are practised in Egypt, and the rivalries 
which have sometimes led to disturbances elsewhere — for instance, 
Jerusalem, where the rule has not always been so strictly 
observed. 

A very considerable portion of the Ottoman Capitulations are 
occupied with commercial questions, and especially in reference to 
customs regulations.^ Certain clauses refer to abuses similar to those 
provided for by the Capitulations of Kait Bey : goods which have 
paid duty in one port are to be admitted free in another ; duty is 
to be paid "on such goods only as they shall, of their own free will, 
land with a view to sale;" provisions are made for giving receipts 
for duty paid ; when once the duty has been paid ships are free to 
depart without hindrance. The import of food was to be free; 
"that no excise or duty on animal food shall be demanded of the 
English, or any subject of that nation." Duties vary from time to 
time, and according to the article imported or exported. "That the 
English and other merchants uavigatii^ under their flag, who trade 



■ Funerals are excepted from this 
restriction. The riBging of church 
bells is in no way interfered with in 
Egypt, 

* Out of seventy-five clauses in the 
English Capitulation of 1676, the fol- 
lowing deal specially with commercial 
matters : 23, 30 to 37, 39, 40, 41, 44, 
48 to 64, 66, 62 to 68, 74, and 75. 

Article 23 gives a general permission 
to trade: "That the English nation, 
and all ships belonging to places sub- 
ject thereto, shall and may buy, sell, 
and trade in our sacred Dominions, and 
(except arms, gunpowder, and other 
prohibited commodities) load and 
transport in their ahipa every kuid 
of merchandize, at their own pleasure, 
without experiencing any the least 
obstacle or hindrance from any one ; 
and their sliips and vessels shall and 
may at all times safely and eeciirely 
come, abide and trade in tlie ports and 
harbours of our sacred Dominions, and 



with their own money buy provisions 
and take in water without any hind- 
rance or molestation from any one." 

Article 34. "That the English mer- 
chants, and other subjects of that 
nation, shall and may, accoi'ding t« 
their condition, trade at Aleppo, Eg>'pt, 
and other ports of our sacred Dominions, 
on paying (according to ancient custom) 
a duty of three per cent, on all their 
merchandize, without Iwing Ixnuid to 
the disbursement of an asper move." 

Article 36. "That such customs only 
shall be demanded un the said goods 
in the conquered countries as have 
always been received there, without 
any thing more being exacted." 

"The cnatoma inward of all com- 
modities are ten in the hundred, and 
the custom is paid in wares also that 
you buy." — " Notes concerning the 
trade in Alexandria, 1584," Hakluyt, 






3.257. 
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to Aleppo, shall pay such customs and other duties on the silks 
bought and laden bj them on board their ships as are paid hy the 
French and Venetians, and not one asper more." ^ Certain articles 
may not be imported: "Arms, gunpowder, and other prohibited 
commodities," The export of others ia restricted thus: "That the 
King having always been a friend to the Sublime Porte, out of 
regard to such good friendship His Majesty shall and may, with 
His own money, purchase for His own kitchen, at Smirna, Salonica, 
or any other port of our Sacred Dominions, in fertile and abun- 
dant years, and not in times of dearth or scarcity, two cargoes of 
figs and raisins, and after having paid a duty of three per cent, 
thereon, no obstacle or hindrance shall be given thereto."* The 
right to pay in English money was allowed, and no duty was im- 
posed on money.' Besides the customs duty there was Consulage* 
and Anchort^ duty, the latter being "three hundred aapers for 
anchor^e duty, without an asper mora"* Since the signing of 
special commercial conventions these clauses of the Capitulations 
have ceased to have any practical value. 

There are two periods in the history of Turkish Commercial 
Treaties. The first is about the year 1838, and the second about 
1861, besides which there are the Commercial Conventions entered 
into by Egypt on her own behalf. The first treaty of the first 
series was with England on 16th August 1838; and France and 
England both received Commercial Treaties on' 29th April 1861.' 

' English Capitulation, 1670, Aiticle moreover pay conaulage to the Ambas- 

44. Later there was a question whether Bador or Consul tor those goods on 

the English paid duty on silk or not. whiuh customs are payalilt, certain 

See Article 75. Mahunietan merchanta, Scots, Franks, 

* English Capitulation, 1676, Article and ill-diaposed persons, object to the 
74. payment thereof ; wherefore it is hereby 

* Ibid., Articles SS and 21. commanded, that all merchandize, unto 

* JWrf., Article 35. " That in addition whomsoever belonging, which shall be 
to the duty hitherto (iwiformly exacted laden on board their ships, and have 
on all merchandize, ladui, imported l>eeii used to pay custom, shall iii future 
and transported to English ships, they pay the consulage, without any resists 
shall also pay the whole of the con- ance oi- opiK>sition." 

sulage to the English Ambtissadors and ' Ibid., Article 70. 

Conaula." • These Treaties contain a claiise 

Also Article 43. "That notwithstaud- expressly maintainii^ all the righta, 

ing it is stipulated by the Imperial privileges, and immunities which had 

Capitulations, that the merchandise hitherto been guaranteed by the 

laden on board all English ships pro- Capitulations. 

ceeding to our aacred Dominions shall See Yoimg, vol. iii. 
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Before 1838 Turkey was bound not to levy import duties beyond 
three per cent, ad valorevi; but there existed, in spite of the 
Capitulations, a very large number of monopolies and trade restric- 
tions which greatly interfered with the trade of foreign merchants. 
The new treaties undertook to abolish these in return for the right 
to increase the export duty to twelve per cent, and the import duty 
to five per eent.^ The series of treaties of 1861 fixed the import 
duty at eight per cent., while the export duty was reduced to nine 
per cent., and was to be still further reduced by one per cent, each 
year until it amounted to only one per cent., at which rate it has 
remained ever since. A certain number of articles were forbidden to 
be imported, such as arms and munitions of war, tobacco, nitrate of 
soda, and salt;' otherwise trade was to be without restriction. The 
treaties of 1861 were to remain in force till 30th September 1889, 
but in 1890 it was agreed between the Turkish Foreign Office and 
the Powers that these treaties should remain in force until new 
conventions were entered into." 

The Firman of 1867 accorded to Egypt the power of making 
Customs Conventions with foreign Powers, a right which was ex- 
tended by the Firman of 1873 to Commercial Conventions.* In 
exercise of this right a convention was entered into between Egypt 
and Greece on 3rd March 1884.^ This was followed by a convention 
with England on 9th March 1884. Other Powers have followed suit, 
France being the last, entering into a convention in 1902; while 
Russia and the United States of America are now the only important 
States which have not entered into special commercial relations with 

• The Haiti Sherif Oulhana, 3rd duced by these treaties, says that pro- 
November 1839, says: "Although, ]iibition and restrictiou were the rule 
thanks be to Qod, our Empire has before 1638, but became the exception 
for some time paat been delivered after that date. 

from the scourge of monopolies, falsely * Recently there has been diploniatie 

considered in tiniea of war aa a source discuasion with a view to increasing 

of revenue, a fatal custom atill exists, the import duty. A Treaty was entered 

although it can only have disastrous inUi with Oermany, 26th August 1890, 

consei^uences j it is that of venal con- but it lias never been put in force, 

cessions, known under the name of The nidations relating to the trade 

'Iltizani.' " in theinteriorof Turkey do not concern 

The abolition of monopolies should us here, 

hare applied to Egypt, but Mohammed * Ministry of Justice, "Recueil des 

Aly was at this time in open revolt. D^creta, etc.," pp. S28 and 234. 

* Du Kansas, vol. i. p. 181, comparing * O^lat, voL i. p. 207. 
the system before 1838 with that intro- ■ Ibid., p. 209. 
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I^ypt. After the first Commercial Convention, Egypt promulgated 
a special Code of Cuatoms Begulations on 2nd April 1884,^ Owing 
to the fact that, at the time of promulgation of theee Customs 
Eegulations, the majority of States were governed by the Turkish 
Eegulations, the Egyptian K^fulations required to be made very 
similar to the Turkish; it is probable, however, that when all the 
Powers enter into direct commercial relations with Egypt, new 
r^ulations will be promulgated of a simpler and more satisfactory 
character. Those Powers which have not entered into direct relations 
with Egypt are still hound by the Turkish Conventions of 1861. 
There have been diplomatic negotiations for some time in reference 
to new Commercial Treaties with Turkey, and as Turkish commercial 
credit has fallen since 1861, it is probable that the new treaties will 
be far less favourable than the old, and certainly much lees favour- 
able than those of Egypt, whose credit has so very greatly improved 
since the British occupation. The majority of the Egyptian Con- 
ventions, before the French Convention of 1902, stipulated for an 
export duty of one per cent, and an import duty of ten per cent. ; 
but as many States were entitled to the eight per cent, of the TnrklBh 
Conventions, the full amount was never exacted, and since the 
French Convention, which stipulates for eight per cent., the other 
States are entitled, in viitue of the most favoured nation clause, to 
the duty of eight per cent.* Goods which had been importeil from 
abroad were free from all internal duties, a provision which has 
ceased to have importance since the final abolition of octroi duties 
in 1901.* By a Khedivial Decree of 25th November 1905, the im- 

' G^lat, vol. i. p. 210, or Laws and DulTerin, Egypt, Na 6, 1883, describing 

Detrees, 1884, p. 146. Other Com- the situation befoi-e the promulgation 

mereial Conventions are : — England, of the Egyptian Customs Regulations ; 

29th Octol>er 1689 ; Portugal, 11th aai also Report by Sir H. Druinmond 

May 1890 ; Austria-Hungary, 16th Wolff, Egypt, No. S, 1887, pp. 13 to la 

Augnst 1890 ; Belgium, 24th June ^ A further half per cent, is levied 

1891 i Italy, Ist February 1892 ; Ger- on inij>orUd and exported articles as 

many, 19th February 1692 ; Greece, dock dues, a charge which haa been 

21at March 1895 ; France, flCth Nov- approved by the Mixed Courta. 

emiter 1902. SiWLiii and Holland have By the Organic Decree of 1890, instl- 

accepted the Customs Regulations of tilting the Municipality of Alexandria, 

1884 ; Denniark, Norway, and Sweden a further charge of one-twentieth per 

have made no customs arrangements, cent, ia levied on artictea pasaing 

but their trade with Egypt ia insig- through that port, as a part of Muni- 

nificant. cipal revenue. — Decree, 6th January 

Bee Memorandum of Mr. Caillard, the 1890. 

Director-General of Cuatoma, to Lord ^ Decree, 19th December 1901. 
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port duty on a number of articles was further reduced to four per 
cent* "The most favoured nation clause" is included in these 
Egyptian Conventions, but the Sudan, Turkey, and Persia are ex- 
pressly placed in an exceptional position.* It should also be noticed 
that, although this clause appears in the Turkish Conventions, it 
does not entitle those States which have not directly entered into 
commercial relations with I^ypt to benefit from the more favoured 
position accorded by the latter; foreign States have the option of 
choosing between two courses — either to accept the Turkish Con- 
ventions or the Egyptian — but once having made their choice they 
are only entitled to the most favoured treatment accorded by that 
regime, and not entitled to special privil^es granted- by the other. 
The right to import is free, but certain exceptions are made in 
the interests of public security and public morality. Certain of 
these restrictions are merely temporary, and refer to the prevention 
of disease ; others are permanent, and include the import of arms 
and munitions, salt, nitrate of soda, saltpetre, tombac, and hashish ; 
while tobacco is dealt with under special duties.' The r^ht of 
export is said to be subject to restrictions, but in practice there are 
no restrictions. Apart from these limitations, foreigners, their ships 
and cargoes, are allowed to enter any Egyptian port just as freely 
as an Egyptian subject ; and it makes no difference what the port 
of departure was or the origin of the cargo.* The export and import 
duties are fixed by the Egyptian customs officials after consulting 
the principal import or export merchants dealing with each article 
in question. Certain persons are exempt from taxation; these 
include the Khedive, the Army of Occupation, the members of 

' Coal of diiferent kinda, wood and with Greece, which resulted in the 

oil for burning ptirjKwea, wood for con- Convention of 1884 allowing the im- 

struction, osen, cattle, sheep, and goata, port of Greek tobacco at five piastres 

alive or dead. import duty. In April 1883 this im- 

* English Convention of 1889, Article port duty on tobacco was raised from 

13. five piastres to twelve piastres per oke, 

» Before 1884 only Turkish tobacco native grown tobacco thus being highly 

was allowed to enter Egypt ; it paid protected, hi 1890 the import duty on 

a duty of fifteen piastres per oke (or tobacco was finally raised to twenty 

fij lbs.), ten piastres being export duty piastres per kilograoime (or S.2 Ibs.^ 

from Turkey, and five piastres import and the growth of tobacco in. Egj-pt 

duty in Egypt. The refusal to allow was prohibited. It had been previously 

Greek tobacco, and the contraliand restricted, but the restrictions were not 

trade which resulted from the high conformed ta 

duty, offered a basis of negotiations * English Convention, 1889, Article 1. 
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the foreign diplomatic and consular services, and certain religious 
establishmeote. 

The Egyptian Cuatoma Eegulations are very important, as they 
offer several exceptions to the Capitulations, especially in reference 
to the privileges of domicile and jurisdiction. Speaking generally, 
the Egyptian Government has a freer hand, in relation to foreigners, 
under these r^ulations than in reference to any other matter. It 
is the Egyptian Customs Administration which collects the import 
and export duties, and, in order to fix these duties, they must be 
furnished with a copy of the manifest, and the importer or exporter 
must make a declaration as to the value of the goods.' The captains 
of ships entering Egyptian ports must, within thirty-six hours of 
their arrival, provide the custom-house with an exact copy of their 
manifest, which must correspond with the eai^o on board; and 
another copy must be deposited in the customs-house before 
departure. The consignee of goods which are landed must make 
a declaration as to the contents and value of the articles contained 
in any package, producing, if necessary, all the papers in his posses- 
sion in reference to 'the matter, and may have to open the package 
in order to allow the customs officials to verify the declaration. If 
the officials suspect fraud they may open the package In the absence 
of the consignee, provided they give four hours' notice, either to the 
consignee or his consul. A false statement as to value is not an 
oflence, but a false statement as to contents is. The duty is not 
payable until the goods are removed; they may be left in bonded 
warehouses either belonging to the Government or subject to its 
inspection. Duty should be paid in money which is l^^l tender 
in Egypt ; but under certain circumstances it may be paid in kind, 
as, for instance, when the customs officials have themselves fixed 
the value, because they could not accept the estimate given by the 
owner, and the owner will not agree to the customs estimate. 
There are three cases: either the goods are all of the same kind, 
in which case the payment in nature is decided proportionately to 
the quantity; or the goods are of different kinds or of different 
quality (in this case the payment in nature only refers to those 
articles about which there is a dispute ; the choice usually lies with 
the customs officers, except in the case where the difference between 
the two estimates is more than ten per cent., in which case the choice 
1 Cuatoma B^ulationa, Articles G, 16, 16, 19, 26, 27. 
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iB in part for each party) ; or, thirdly, the article in dispute is indi- 
visihle, in which case the cuBtoma may keep the article on paying the 
price estimated by the consignee, plus ten per cent. Goods which 
have already paid import duty in Turkey do not require to pay 
upon entry into Egypt, unless there is a greater duty in Egypt, 
when the difference must be paid.^ 

Contraband is fully defined in Article 35 of the Kegulations ; 
and the zone of inspection on land is fixed at two Idlom^tree from 
the land frontier or the sea coast, as well as from the two banks of 
the Suez Canal and the lakes through which it passes, while the 
sea zone is ten kilometres from the shore. The inspection of this 
district is entrusted to Egyptian officers. Within the ten kilometre 
limit ships may be boarded and searched,* provided they are sus- 
pected of carrying contraband and are of less than 200 tons. Ships 
over 200 tons which are suspected of carrying contraband may not 
be boarded, but only watched ; but, if they attempt to land their 
contraband cai^, they may he brought to the nearest port witli 
a customs office. In every case a proete-verbal must be drawn up 
and sent to the consul interested. Outeide the ten kilometre zone 
no ship may be boarded, except a 200 ton vessel which has been 
pursued without interruption, the pursuit having commenced within 
the zona Ships which are in an Egyptian harbour, of whatever 
tonnage, provided they are not ships of war, may be searched, pro- 
vided notice has been given to the consul interested. If the consul 
does not attend, the search may be conducted in his absence, provided 
a proc^s-verbal is sent to bim.^ Within the customs zone on land 
search may be made subject to certain formalities.* If the search 
is to be made in a warehouse or shop which is independent from 
the domicile of the suspected merchant, notice should previously 
be given by the Egyptian official to the owner, or to his represen- 
tative, or to his consul ; this notice is sufficient. If, however, the 
shop or warehouse fonns a part of the person's domicile, three con- 
ditions are neceassary — the search must be made in virtue of a 
written order from the Director of Customs; a superior official of 
the customs, such as an inspector, must be present, or some one 

' Cuatoma Regulation^ Article 18. * English Convention, 1889, Article 

' 7^., Article 3S. 12. Customs RegulAtions, Article 

9 English Convention, 188&, Article 41. 
12. Customs Regulations, Article 41. 
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delegated hj the Governor; a copy of the order muat be sent to 
the consul interested ; this must mention the day and hour of the 
intended visit, which must be during daylight, and the copy must 
be sent at least four hours before the time appointed for the visit. 
If the consul, having been duly notified, does not appear, or send a 
representative at the time appointed, the search may commence. 
In cases where the house is distant more than an hour from the 
consulate, there is no need to notify the consul, but the search may 
be made in the presence of two persons of the same nationality as 
the suspected persou. In all cases a proc^s-verbal must be drawn 
up and sent to the consul interested. 

These last provisions of the Customs Itegitlations are an important 
exception to the privilege of inviolability of domicile guaranteed by 
the Capitulations; the constitution of the Court appointed by these 
Hegulations to try ofTences against them is likewise an exception to 
the privilege of jurisdiction.^ The Court competent to try ofTences 
against the Customs Begulations, whether committed by natives or 
foreigners, is the Customs Commission, and consists of the Director 
of Customs and three or four of the principal customs officials. The 
decision of this Commission, to be valid, muat be communicated the 
same day to the consul interested. An appeal ia allowed if notice 
of appeal is given to the Director of Customs within a fortnight of 
notification of the judgment to the consul ; the appeal is heard by 
the Mixed Commercial Court.* If notiiication of appeal is not made 
within the fortnight, the judgment of the Commission becomes final. 
The sanctions ^ inflicted are confiscation and fine. Confiscation may 
include not only the contraband articles, but the means of transport, 
and other things used for the purpose of smuggling ; the ship itself 
may be confiscated if specially employed for purposes of contraband. 
The fine is independent of confiscation, and the principab and 
accomplices of the fraud, as well as the owners of the goods, are liable 
in solidarity. If the offence is against the rules of importing, the fine 
is twice the duty ; if against the rules of export, the fine is six times 
the duty. There are also a certain number of other offences which 
are dealt with specially, and for which there is a special fine.* The 

' CuBtomB Regulatioiia, Article 33. ' Ciiatoius B«gu1atioiiB, Articles 33, 

* This ia due to the Turkish Regula- 34 and 35. 
tions,astherearenoMixedCorrectional * i^.. Articles 37, 36, 39, 40. 

Courts in Turkey, 
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Egyptian (rovemment have a light of privil^e, for the payment of 
fines and other expenses, over the goods, in reference to which the 
fine is due.^ 

Internal trade is, generally speaking, free to foreigners on the 
same conditions as to native subjecte.' A special exception is made 
in reference to the trade in arms,' munitions of war, and explosives. 
An authorisation from the Egyptian Government is neceasaty before 
a business in such articles may be opened ; the business must be 
carried on in the place designated, and the foreigner must keep 
special books in which are detailed all his transactions. In r^ard to 
all other articles trade is free, but the Egyptian Government are at 
liberty to impose any taxes in the consumption of articles thus pro- 
duced, provided they are also imposed on the same articles when 
produced by natives. The Egyptian Government is also free to 
regulate, as it pleases, the interior trade in tobacco, tombac, salt, 
saltpetre, nitrate of soda, and hashish, and may even prohibit their 
trade entirely, as is the case with hashish.* 

The Sudan is, generally speaking, treated as a part of Egypt for 
customs purposes.^ The Sudan Government has, however, concluded 
a Customs Convention with the Italian Sudan, Eritrea ; and it applies 
the same principles to the neighbouring States, Uganda, Abyssinia, 
the Congo Free State, and the French Congo. Imports from these 
States pay from five to eight per cent., while exports pay one per cent. 
Goods on transit pass free of duty through the Sudan. Goods landed 
for the Sudan at I^yptian ports pay duty there. The cuetoms arrange- 

' Ciiatoms Regulationa, Articles 8 and Decrees, 1906, p. 43 ; saltpetre 

and 36. hy Decree of 22nd June 1693, Lav's and 

'EoglisU Convention, 1889, Article 1. Decrwss of 1893, p. 179; pinpowder 

' German Convention, Article 10, by Decree of 24th January 1895, Laws 

and Annexe. and Decrees of 1895, p. 23 ; salt and 

* Hashish is regnlated by a Decree of soda— a monopoly was established in 

lOtb March 1884. Laws and Decrees 1879, and was ceded to the Salt and 

of 1884, p. 108, modified by Decrees of Soda Company in 1899, the price of salt 

28th May 1895 and 8th July 1894, and being reduced ; in the Budget of 1905 

a Ministerial Order of 14th January the monopoly was abolished and an es- 

1895. The penalty for cultivation is ciae duty of eight per cent, ad vatorem 

££.50 per feddan and £E.10 per kilo was charged on the sale of ealt, the 

for importation, sale, or simple i>oases- price of which was still further reduced. 

sion, all hashish seized being destroyed. 'The Sudan Convention of 19th 

Tombac was a Government mono- January IflW. It will be remembered 

poly till 1901, when it was transferred that this Convention expressly stipu- 

to a company. Arms ore dealt with lates that the r^me of the Capitula- 

by Decree of 27th April 1905, Laws tions shall not apply in the Sudan. 
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menta between Turkey and other parts of the Ottoman Empire were 
of a highly special character;^ the only important point which 
remaioB is that foreign goods which have been imported into Egypt 
and paid duty there do not pay duty on being re-exported and sent 
to Turkey, unless the duty is higher in the latter, the same rule 
being applied in regard to goods first imported into Turkey and then 
re-exported to Egypt. Receipts of payment must accompany such 
goods, and accounts are kept under which the dues levied are 
credited, wherever received, to the country in which the goods are 
finally consumed. The products of either country pay full dues 
when imported into the other.* 

The Capitulations exempt foreigners from the payment of all 
taxes other than customs dues. The principal taxes paid by 
unbelievera resident in Moslem territory were the Land Tax and the 
Capitation Tax or djizyah. The Land Tax was either the ushftr or the 
Khar&dj, It was seldom, however, that unbelievers were allowed to 
hold ushilri land, which alone paid the ushflr, or tax of a tenth ; 
the Kharadj was a much heavier burden, and might amount to fifty 
per cent, of the whole revenue.' A Musta'min who resided in Moslem 
territory for more than a year was liable for both the Capitation Tax * 
and the Khar&dj; in consequence the Capitulations required to 
expressly exempt foreigners from the payment of these taxes. There 
were, besides these two regular taxes, a large number of arbitrary 
taxes which are called Takfilif Urfiah ' or AwanL* The Capitulations 
also exempt foreigners from the payment of these under the title 

' See the Arrangement made 18tli For these taxes, see Hedsyali, book 

Dei^mber 1890, Egyptian Customs ix., chap. vii. 

Code, p. 147. * Militz, Manuel des Consuls, L ii. 

" The CiiBtoms Arrangements with section 2, p. 962. De Testa, " Recueil 

Persia are based on old Treaties with des Trait^" Paria, 1864, t. i. Appendix 

Turkey. No. I. p. 211, note v. 

' See chapter xi. • "Such exti'a-legal imports were 

* £1-Multakt>, a treatise of Moham- designated by the generic name of 

inedan Law according to the Hanafite awaui, from which is derived the 

School. The Djizyah, or Capitation French word avanie, from the Arabic 

Ta:t,ia "a sort of fine inflicted upon the hawftn, meaning humiliation, or from 

unbeliever for his olistinacy in con- the Arabic Iftnah and AAn, meaning 

tinning in darkness." It should be contribution or help, i.e., vexatious 

collected, "in a humiliating and morti- exactions. Many of these Awanis or 

fying manner, by the collector, who ISnahs are mentioned in the Capitula- 

i-emains sitting, while the tributary tions and abolished by them, as, for 

pays it while standing upright"— instance^ in the French Capitulations , 

U.S.A Consular Beport, 1881, p. 33. the Kbasaab'y^ a tax upon slaughter- 
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"aTanie," which is a French derivative of awani. The exemption as 
contained iu the English Capitulations is as follows : " If any English- 
man shall come hither either to dwel or trafiqiie, whether hee be 
married or unmarried, he shall pay no polle or head money."' The 
French Capitulation of 1740, Article 67, is very similar : " Les Francis 
qui sent ^tablis dans mes Etats, soit mari^s, eoit non mari^s, quels 
qu'ils soient, ne seront point inquiiit^s par la demands du tribut 
nomm^ Kharadj." In addition to castoms duea, the Law of 1867, 
granting foreigners the right to own landed estate within the Ottoman 
Dominions, imposed the Land Tax on fore^ owners.* In return for 
the right to own landed estate, foreigners are obliged "h acquitter 
toutes les charges et contributions, sous quelque forme et sous quelque 
denomination que ce soit, frappant ou pouvant frapper par la suite les 
inimeubles urbains ou ruraux." 

The same privil^e of exemption from taxation applies in Egypt; 
but as a matter of fact no tax of any importance exists at the present 
time in Egypt which is not paid by foreigners bs much as natives. 
This is a direct result of the policy of the English Agent in Eg}-pt, 
and has only been brought about of recent years. Before 1880 
a lai^e number of small but vexatious taxes existed in Egypt besides 
the greater taxes, such as the Land Tax and Capitation Tax. 
A report of the Minister of Finance of 17th June 1880' criticises 



houses ; raft, eipoit duty ; bftdg, 
tranait duty ; yassak-kouli, military 
exdttion, and many others. . . . " — 
U.S.A. Consular Report, 1881, p. 
33. 

Creasy, vol. l. p. 173 : " Tlie Christian 
sulijectfi of Mahometan ^wwer were 
hound to pay tribute ; they were 
rei[uired to wear a particular watiime 
to distinguish them from the true 
Iwlievera ; and to olmy other social 
and jKiliticat regnlatioue, all tending 
U) mark their inferior position. In 
Turkey the terrihle tribute of children 
was an additional impost on the Rayas, 
This last most cruel liability {which 
was discontinued two centuries ago), 
must he remembered ; and so must the 
sufTeriiigs and shames caused by the 
horrible practices which we have been 
compelled to notice. . . ." 



The CorviSe or forced labour should 
also be noticed. 

' English Capitulation, 1580, Article 
14. The English Capitulation of 1675, 
Article 13, is similar: "That all 
Englishmen, and subjects of England, 
who shall dwell or reside in our 
Itominiona, whether they he married 
or single, artisans or merchants, shall 
be exempt from all tribute." 

The French Capitulation of 1740. 
Exemption from Mezet^ric, Article 55 ; 
exem]>tion from Kassabie, reft, vadi, 
etc., Article 10. 

' Law of 16th June 1867, Voung, 
vol. i. pp. 337 to 341 J and the Protocol 
of 9th June IS68, Young, vol. i. pp. 
341 to 345. 

' ReiHjrt of the Minister of Finance, 
17th June 1880; Laws and Decrees of 
leSO, p. 22. 
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these taxes very severely: "A great Dumber of taxes will not bear 
examination, some because of their inequitable assessment and their 
worse collection are in flagrant contradiction with the principles of 
equity . , , others because, in addition to being vexatioxis to the 
taxpayer, and interfering with the progress of commerce and industry, 
only produce for the Treasury sums which often do not suffice to 
cover the expense of collection." The future policy is to be 
"simplification and diminution of the expense of collection, relief 
for the taxpayer without prejudicing the Treasurj," In pursuance 
of this policy the Capitation Tax was immediately abolished and 
many others reformed, such as the octroi duties.' Since then the 
same policy has been followed, with the further addition that 
foreigners should be placed on an equality with natives wherever 
possible ; but before a tax may be imposed on a foreigner the consent 
of his Government is necessary. Customs dues, which amount to a 
quarter of the Egyptian revenue, are payable by foreigners in virtue 
of the Capitulations and the Customs Conventions. The Land Tax, as 
reformed in 1880 and 1891, ia payable by foreigners in virtue of the 
Ottoman Law of 1867, although it is worthy of notice that not only 
did foreigners own land in Egypt before 1867, but they also paid the 
ordinary taxes on it. It is, however, better to base the imposition on 
the law of 1867 than on custom, which is not so definite. The House 



' Note on tlie principal changes in 
taxation. The Capitation Tax, dating 
from 187a, was abolished in 1680; 
Octroi Duties were reformed in 1880, 
and finally aboliahed by Decree^ 19ih 
December 1901 ; Herd Tax, reformed 
in 1668 and aboliahed ill 1690; Carriage 
and Beast of Burden Tax, reformed in 
1880 and aboliahed in 18it8 ; Bridge 
Tolls, abolished in 1896 and 1698 ; 
Locb Dnea, abolished in 1900 ; Weigh- 
ing Ta:t, abolished in 1869, The 
Salt Monopoly, reformed in 1879, 
was abolished in 1905, an excise duty 
o£ eight per cent, being imposed. The 
Budget of 1905, beaides reducing the 
Customs dues in certain articles and 
abolishing tlie salt mona)>oly, has 
suppressed the tax on fishing- boats, as 
well as on ferries, on canals, and on the 
Nile. A Decree of 1884 arranged for 
a ProfesBional Tax, which was agreed 



to in principle by the Powei's in the 
Convention of London, 1865, but it 
was not till 1891 that the Powers con- 
sented to details, and by that time 
£g,vptian finances had so much im- 
proved that the tax was no longer 
greatly needed. 

The Corvde or forced labour may 
be considered as another tax due 
by Egj'ptians ; this ^'as regulated by 
Decree 25th January 1661, and in 1892 
the Government were able to arrange 
for the payment of all labour performed 
formerly by eorwiv, except the duty of 
guarding the Nile banks during flood, 
a duty which is so regulated as to 
cause as little injustice to the people 
as possible. 

It may be said that the only taxes 
now due are : Customs dues, land tax, 
honse tax, date-palm tax, and the taxes 
oonsenled to for the municipalities. 
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Tax as regulated by the Khedivial Decree of 13th March 1884, was 
agreed to by the Powers in the Convention of London, 17th March 
1885, Article 31. In addition to these the Powers, by consenting to the 
Khedivial Decree of 5th January 1890, which creates the munici- 
pality of Alessandria, have agreed to the imposition of certain taxes 
on the foreign citizens of Alexandria. Apart from these four 
exceptions the Mixed Courts have held that no tax can be imposed 
on foreigners by the Egyptian Government without the consent of 
their own Governments, and they have held that if any other tax is 
claimed by the Egyptian officials, or if more is claimed than is due, 
the foreigner, thus injured, is not only entitled to reimbursement, 
but also to the interest on the sum paid from the time of payment.^ 

The privileges which remain are the right to apply the national 
law of a deceased foreigner in regulating his succession, and the 
immunity from local jurisdiction and from the application of the 
local law. The latter of these privil^es is of such importance that 
it 18 better to discuss it in a chapter by itself. The privilege in refer- 
ence to successions is, as we have seen, in accordance with the 
Mohammedan Law in reference to Musta'min : " When a Moostamin 
dies within the Mussulman territory, leaving property in it, and heirs 
in his own country, the property is reserved for them until they 
establish their right to it."* The Capitulations of Saladin and Kait 
Bey confirmed this right for the Pisans and Florentines ; it is also 
found in all the Ottoman Capitulations. The English privil^e is con- 
tained in Article 9 of the Capitulation of 1580 : " If any Englishman 
shall make his will and testament, to whom soever by the same hee 
shall give his goods, the partie shall have them accordingly, and if 
hee die intestate, hee to whom the consull or goveruour of the 
societie shall say the goods of the dead are to bee given, hee sliall 
have the same." ' 

> S«e Jiidgnieuts of the Mixed December 1892, B. L. J., IV., and 

Courts : " Lea tiibunaux mixtes sout Alexandria, SOth December 1893, 

conipctenta pour connaitre de la B. L, J., IV. Also a case of 20th April 

demande en restitution de rimp6t 1663. 

siir la propridt^ biitie d'un i^tranger, * Baillie, p. 175. See above, chapter 

doiit la perception a en lieu d'une v. It is also ia conformity with a 

niunifere non conforme an d^cret du widely recc^ised principle of Private 

13 Mars 1884." Alexandria, 15tli International Law. 

January 1890, B. L. J., II. p. 103. See ' See abo the English Capitulation 

also Alexandria, 4th March 1891, of 1670, Article 26. That in case any 

B. L. J., III. p. £47. Alexandria, 28th Englishman, or other person subject u> 
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In considering these privileges granted by the Ottoman Capitula- 
tions, we have to ask whether they are still essential, or whether, in 
eotar as they are concerned, the Capitulations might not be abolished 
in Egypt The right to enter Egyptian territory and to trade there 
has been accorded by Customs Conventions, and the right bo accorded 
expressly says that the foreigner shall have the same right as the 
native subject.' The Capitulations have thus been superseded on 
this point. The privileges of religious belief and worship are so 
fully accorded in Egypt to all non-Moslem subjects that the position 
of the non-Moslem foreigner is probably amply secured without any 
special stipulation ; in fact, Egyptian practice, as we have seen, has 
gone further in ite toleration than the Capitulations themselvee. 
The ever-increasing intercourse between I^ypt and Europe will only 
tend to develop their spirit of toleration, and that intercourse has 
already done away with the necessity for any express stipulation in 
reference to the dress and habits of non-Moslems; in fact, the 
modern Egyptian, unfortunately from the artistic point of view, has 
proved himself only too ready to adopt the dress of the European. 
Exemption from taxation, we have shown, only exists in name in 
Egypt. While the customs dues are now fixed by Customs Conven- 
tion, certain taxes have been consented to in international ^reements 
by the Powers ; and, in fact, there is no tax of any importance 
which is not due just as much from foreigners as Egyptian subjects ; 
yet, on the other hand, should the present phenomenal success of 
Egypt unfortunately receive a check, and new taxee be imposed, 
there is not the slightest doubt that this privilege would act as an 
important guarantee to the Powers that the rights of their subjects 
would not be unduly interfered with. Much may be said, from the 

that Dfttion, or navigating under its delivered up to the English consul, or 

flag, should happen to die in our sacred hia representative, who may he there 

dominions, our fiscal and other officera present ; and in case there be no consul 

shall not, upon pretence of ita not being or consular representative, they shall 

known to whom the property belongs, be sequestered by the judge, in order 

interpose any opposition or violence, to hia delivering up the whole thereof, 

by taking or seizing the effects that whenever any ship shall be sent by the 

may be found at his death, but they ambassador to receive the same, 

shall be delivered up to such English- Articles 46 and 59 refer to the suc- 

nian, whoever he may be, to whom cession of interpreters, whether foreign 

the deceased may have left them by or native snhjeets. 

hia will ; and should he have died • English Customs Convention of 

intestate, then the property shall be 1889, Article 1. 
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Egyptian point of view, upon the right of a State to tax all persons 
resident within its territory and benefiting from its government; 
and much also may be said of the difficulties encountered by Egypt 
in obtaining the consent of the Powers in reference to taxes in the 
paat — for instance, in reference to the professional tax — but in spite 
of all this it would be too much to ask the Powers to abandon their 
present guarantees without receiving others in their place. The rule 
in reference to successions might be left to the application of Moslem 
law, especially as it already forms a part of the ordinary Egyptian 
civil law: "Successions are regulated according to the personal 
statute of the deceased; " " Capacity to make a will and the form of 
the will are regulated according to the personal law of the testator,"* 
The privilege of Inviolability of Domicile is, however, in a different 
position. Even in the extended form, as defined by Article 70 of the 
French Capitulation of 1740, it would be very rash of the Powers 
to abandon this right. Undoubtedly the r^ht, as conceded by the 
Ottoman Capitulations, goes further than the common practice of 
Europe, and this modification is still further extended in Egypt, 
except in reference to search by customs officials within the special 
zone ; yet it would be very unwise to abandon the right so long aa 
the rank and file of the Egypti&n executive officials remain in their 
present position.* This privilege is one which is perhaps more 
frequently abused than another, and under cover of it the leas 
reputable members of the foreign community are able to act in a 
manner which does not tend towards the moral good of society;' on 
the other hand, without this privilege the more respectable members 
of society might conceivably suffer considerable inconvenience at the 
hands of a very ignorant police force. The present abuses of the 
privileges might be met by the acceptance of the Powers of more 

• Articles 04 and 66 of the Egyptian protection to the smuggler, the keeper 
Civil Code ; the coireaponding articles of the ganibling-hell, the vendor of 
of the Mixed Civil Code are 77 and adulterated driuk, and their congeners. 
78. The problem which now lies before the 

* See Lord Cromer's Reporta nnder British and Egyptian Governments is 
title " Police." to evolve a system which, whilst luain- 

' " I have said that the rights con- taiuing everything in the existing law 

ferred by the Capitulations are liable and practice which is essential to the 

to abuse; of the truth of this stalement well-being of the country, will put an 

there can belittle doubt. Those righta end to the abuses to which I have 

have, indeed, at times been turned to alluded above." — Lord Cromer's Report, 

Bitch base uses aa that of affording 1904. Egypt, No. 1, 1905. 
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etringeot police regulations in reference to certain classes ot the 
foreign community. In this way the privilege would remain as it 
was originally intended, as a necessary protection for the respectable 
foreigner resident within the State, on whom the commercial interests 
of the country so lai^ely depend. Thus, although the privil^e in 
reference to religion and dress might be abandoned, in view of the 
more tolerant and civilised attitude of the modem Egj-ptian, and 
although the right of entry is secured by Customs Convention, and 
the privilege ot succession by the Egyptian civil law, yet the privi- 
l^es of immunity from taxation and inviolability of domicile should 
be preserved, until the rights they guarantee are fully safeguarded 
by some other means. 

There are undoubtedly many of the provisions of the Capitula- 
tions which are now obsolete; thus the clauses forbidding piracy, 
the arresting of English ships, and the enslaving of Englishmen 
should be unnecessary in view of ordinary international practice.^ 
The clauses, and they are frequent, which state that if a criminal 
or debtor escapes, neither his consul nor any other fellow-countryman 
shall be held liable, unless they are legally bound as sureties, are 
also obviously obsolete; but they are interesting as a reminder of 
the fact that in earlier times consuls were looked upon, not so 
much as representatives of a foreign sovereign, but rather as hostages 
responsible for the delinquencies of their fellow-countrymen. Thus 
an Arab writer, Khallb Z^hiri, referring to the consuls in Alexandria, 
says : " In that city there are consuls, that is to say, great personages 
from among the Franks of different nations ; they are there as host- 

' " If after the time and date of this " It either the great or small shipa 
privilege, any piratea or other free shall in the course ot their voyage, or 
govenioura ot ships trading the sea iii any plai;e to which they come, bee 
shall take any Englislinian, and shall stayed or arrested, let no man continue 
make sale ot him, either beyonde the the same arrest, but rather helpe and 
sea, or on this aide of the sea, the assist them."— Article 20, English Cap- 
mattei- shall be examined according to itulation of 1080. 
justice, and if the partie shalbe found " If any slave shall be found to be 
to be English, and shall receive the an Englishman, and their Cousnll or 
holy religion, then let him freely be govemour shall sue for his libertie, let 
discharged, but if he wil still remain the same slave be diligently examined, 
a Christian, then let him be restored and if hee be foimd in deed to be 
to the EngUahmen, and the buyers shall English, let him be discharged and re- 
demand their money againe of them who stored to the Englishmen."— Article 
solde the nian."— Article 19, English 13, English Capitulation of 1650. See 
Capitulation ot 1580. also Capitulation of 167S, Articles 47 

12 
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ages; whenever the nation of any one of them does Bomething hurtful 
to Islam, the coobuI is called to account." ^ There is a clause of this 
nature in tlie Capitulation granted to the Florentines by Kait Bey.* 
That contained in the English Capitulation of 1580 is to the following 
eCTect : " If any one of them shall commit any great crime and flying 
thereupon cannot he found, let no man be arrested, or detained for 
another man's fact, except he be his suretie." ' In reference to the 
free passage of foreign vessels within Ottoman waters, the Inter- 
national Treaties referring to the Dardanelles, Bosphorus, and Black 
Sea should be rocalled, since certain of these modified this right, at 
least for a time.* From the point of view of the International lawyer 
there are two clauses of the French Capitulation which are of interest' 
The first declares both Frenchmen and their goods travelling on enemy 
ships to be inviolable, a clause which may be compared with Article 3 
of the Declaration of Paris: "La marchandise neutre, k I'exception 
do la contrebande de guerre, n'eet pas saisissable sous pavilion 
ennemL" Further, Frenchmen carrying provisions to an enemy- 
State are inviolable, and the provisions may not be seized. The word 
" ennemi " need not, however, have the same significance in Turkey 
as that intended in the Declaration of Paris, since all non-Moslems 
are, according to Mohammedan Law, enemies or harbee. 

Consuls, appointed to represent foreign States within the Ottoman 



and DO, pintical acta forbidden and 
property taken to be restored. 

In reference to alavery, Turkey waa 
a party to the BruaseU Convention, 
4:id Egypt haa entered into an Inter- 
national Agreement on the subject with 
England, 21st November 1896, re- 
placing former Convention of 1877. 
See O^lat, let series, vol. i p. 27C>, 
and O^lat, 3rd aeries, voL i. p. 684. 

1 Quoted in tbe U.S.A Consular 
Report, 1881, p. 36. 

'Article 18. " Should a Uoslem have 
any just claim against a Florentine, 
either a business claim or a criminal 
cause, the other Florentine shall not, 
for this reason, be held for the debU 
of a fellow-countrymen, nor judici- 
ally, nor the father for the son, nor 
the son for the father." 

* English Capitulation, I&80, Article 



12, also Article 8 of same Capitulation 
and English Capitulation, 1676, Article 
68. 

* The Convention of London, 1841 j 
Treaty of Paris, 1856 ; Convention of 
London, 1871 ; and the Congress of 
Berlin, 187a 

' Articles 4 and G of French Capitu- 
lation of 1740. 

Article 4. " Si dea marchands f ranfais 
itaient enibarqu6s sur un bfitinient 
ennemi pour trafiquer, comme il serait 
contraire aui lois de vouloir lee d6- 
pouiller et les faire esclavea parce 
qu'ils se seraient trouv^ dans un navira 
ennemi. Ton ne pourra, sous ce prdtext«, 
confisquer leura biens, ni faire esclaves 
leurs peraonnes, pourvu qu'ils ne aoient 
pas en acte d'hostilit^ sur un bfitiment 
corsaire, et qu'ils soient dans leur £tat 
d« marchands." 
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Empire, exercise important duties which are not usually within the 
fuDctions of the Consular Service; id return they enjoy certain 
special privileges. The privil^e of exemption from taxation includes, 
for the Consular Service, exemption from the payment of customs 
dues ; inviolahility of domicile is secured, as in the case of Ambas- 
sadors, under the right to fly the national flag; and the privilege of 
jurisdiction is of a very special nature. The privil^e in reference 
to Customs dues is r^ulated by a Circular Note of the Sublime 
Porte to the foreign Lotions, 12th January 1853,' and an Ottoman 
E^glement of 15th to 27th July 1869.* Quoting from the latter of 
these two documents: "Consuls-General, consuls, and vice-consuls 
not engaged in trade are exempted from all customs duties on 
articles or effects intended for their personal use. Their cases or 
packages shall not be opened or submitted to any search." " Consuls- 
General, consuls, and vice-consuls engt^ed in trade are exempted 
from customs duties on articles or eCTects intended for their personal 
use up to the limit of an annual value of 25,000 piastres for Consuls- 
General, 20,000 piastres for consuls, and 10,000 piastres for vice- 
consuls ; " " furniture and other articles imported on the first 
establishment of a consular officer are not comprised in the sums 
above-mentioned." Beyond these sums, and in reference to mer- 
chandise, members of the Consular Service are governed by the 
ordinary regulations. Special declarations are used in the case of 
members of the Consular Service. "The exemption from customs 
duties enjoyed under this declaration by Consuls-General, consuls, 
and vice-consuls not engi^ed in trade shall extend also, in the case 
of each Consulate-Greneral, to two superior officers attached to it, and 
in the case of each consulate to one such ofQcer, provided always 
that these officers belong to the category of functionaries who are 
appointed by rojul decree, and who are absolutely prohibited from 
engaging in trade." 

The article of the Capitulations on which the other two special 
privil^es of the Consular Service are based is : ' " That the Consuls 
appointed by the English Ambassador in our sacred dominions, for 
the protection of their merchants, shall never, under any pretence, 

• De Testa's " Reciieil des Traitea de * L^gislatiiiii Ottomane, Constan- 
la Porte Ottomane," t, L pp. 816 to tinople, 1674, Partiii., p. 406. 
217. * Engluh Capitulatiou, 167S, Article 
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be impiiBoned, nor their houses sealed up, nor themselves sent away; 
but all suits or difCerencee in which they msj be involved shall be 
represented to our Sublime Porte, where their Ambassadors will 
answer for them." And, " Les pachas, cadis et autree commandants 
ne pourront empScher les consuls, ni leurs substituta par commande- 
ment, d'arborer leur pavilion, suivant I'^tiquette, dans les endroits oh 
ila out contume de ri^ider." * Ottoman authorities can never, under 
any pretext, enter the consulate without the consent of the consul ; 
and his correspondence and archives are included within this in- 
violability. The special consecration of this privilege of inviolability 
of domicile is necessary in Turkey since the consul may not reside 
in the official consulate. Custom hosed on the first of these two 
quotations, and on other clauses of the Capitulations of a similar 
nature,^ has placed the privilege of jurisdiction, as it affects consuls 
in the Ottoman Empire, in a special position.^ On penal matters the 
Consuls are completely exempt from the jurisdiction of all local 
courts, whatever the nationality of the party injured. In civil cases 
they are also exempt from the jurisdiction of the local courts, but they 
may renounce this privilege either expressly or tacitly; and in the 
case of an action in reference to immovable property, or when the 
consul engages in commerce, the special privilege no longer exists, 
but the case is tried as it would be if the consul had been an ordinary 
member of the foreign community. In cases where the consul is 
exempt from the jurisdiction of the local courts, the rules laid down 
by his national law for the trial of Ambassadors in a similar situation 
apply. In Egypt the Mixed Courts decline all competence in a case 
in which a member of the foreign Consular Service is a party: 
" Les consuls et vice-consuls, leurs families et toutes les personnes 
attaches h. leur service ne sont justiciables des trihunaux de la 
r^forme ni pour leurs personnes, ni pour leurs biens."* 

Ambassadors and consuls, as we have seen, are entitled under the 
Capitulations to dr^omen, janissaries, interpreters, and other servants, 
and these persons are granted certain of the privileges accorded by 
the Capitulations, even when they are native subjects. The Ottoman 

1 French Capitulation, 1740, Article ' See Dii Bausas, voL i. pp. 4S1 to 

48. 489. 

'French Capitulations of 1604, * Alexandria, 4tliAprill889,B. L J., 

Article 26 ; 1740, Article 16. Dutch I p. 114. 
Capitulation of 1680, Article 6. 
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Law of Protection of 1863, however, limited the number of these 
persons to four dr^omen and four cawas for a Consul-General, three 
dr^omen and three cawas for a Consul, and two dragomen and two 
cawas for a vice-consul. These persons further required a certificate 
from the local governor consenting to the appointment. Armed with 
this certificate, they were entitled to the privileges of protected 
suhjects. The extent of their right to benefit from the special 
privil^e of exemption from the payment of customs dues has 
already been mentioned. In r^ard to the privilege of jurisdiction 
the Egyptian Mixed Courts have decided: "Le drogman effectif 
d'un consulat jouit de I'immunit^ de juridiction vis-fk-vis des tribu- 
naux mixtes sans distinguer si ses fonctions sont r^-trihudes ou 
gratuites. L'exception basde sur le d^faut de juridiction peut €tre 
soulevi^e en tout 4tat de cause." ^ But the certificate from the 
Egyptian public authority is essential for native subjects: "Les 
sujets locaux d6sign6s vice-consuls, drogmans, ou agents consulaires 
par des puissances ^trang^res ne sont investis de la jouissance des 
immunity et prerogatives diplomatiques que par la reconnaissance, 
par le gouvemement 6gyptien, de leur quality en vertu d'un Wrat 
ri^gulier, Un sujet local, drogman d'un consulat Stranger, non 
reconnu en cette quality par le gouvernement, ne saurait pr^tendre 
h I'exemption de la juridiction des tribunaux mixtes."* 

I AlexandriH, 2nd April 189Q, B. L. > Alexandria, 23rd Jiuie 1890, B. L. 

J., ii p. 180. J., il p. 191. See also Alexaudria, 

15th January 1890, B. L. J., ii. p. 104. 
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CHAPTER XIV 

THE PRIVILEGES OF JURISDICTION AND LEGISLATION BEFOEE THE 
INSTITUTION OF THE MIXED COURTS IN EGYPT 

The privil^ee of juriBdictioa and l^islation are the most important 
of the grants contained in the Capitulations. Tlie former has under- 
gone considerable development, especially in Egypt, while the refoi-m 
of the latter has now become one of the most important problems of 
that country. The history of the privil^e of jurisdiction may be 
conveniently divided into three parts — the privil^e as conceded by 
the Capitulations and developed under the Tanzimat of Turkey ; the 
extension given to that privilege by custom in Egypt ; and the reforms 
effected by the institution of the Egyptian Mixed Courts. In con- 
sidering this development, it is further convenient to discuss it 
according as the privilege is concerned with oases arising between 
foreigners of the same nationalty, between foreigners of different 
nationalities, or between natives and foreigners. In r^ard to cases 
between foreigners of the same nationality there has been practically 
no change; and the system adopted in Egypt and Turkey ie, and has 
been, the same as that adopted in the Barbary States.* In reference 
to the other two sets of cases there has, however, been considerable 
development. The concession as contained in the Capitulation of 
Saladin to the Fisans is : "I have also given orders to my Bajuli, 
both in the past and in the future, that they cannot occupy them- 

' The Capitulations entered into Imt tliat of the Consul."— Hertslet, vol. 

between England and the Barbary i. )>. 1S7. See aJao Algiers, 10th April 

States all contain a similar iuinmnity 1682, Article 15 ; Morocco, 23rd 

from the local jurisdiction, in reference January 1721, Article 9 ; Tunis, 30th 

to cases arising between Englishmen. Aiignst 1716, Article 8, in the same 

Thus, Tripoli, 18th October 1862, TOlume. For the earlier Capitulations 

Article 7. "That the aubjecta ai His lietweeu Egypt and Pisa or Florence, 

Majesty in differenceamongtheinselves, see Aniari's collection already referred 

shall be subject to no determination to. 
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selves with any litigation or matter between the merchants without 
their consent." The Capitulation ol Kait Bey ^ distinguishes between 
an action arising between two Florentines and one arisii^ between 
a Moslem and a Florentine. The first could only be heard by the 
Florentine consul, "in accordance with the legal custom of the 
Florentines," "and none of the governors or Moslem judges may 
interfere " ', while the second was to be heard " in the tribunal of the 
president of the custom house," with appeal to the Sultan himself. 
The Capitulation does not mention penal actions nor disputes which 
might arise between Florentines and other foreign merchants. Thus 
the privil^e, as originally granted, accorded to foreigners the right 
to be tried by their own consuls according to their own law, while in 
disputes with natives their cases should be heard by a special tribunal, 
and not by the ordinary Moslem courts. 

It is frequently stated that this privil^e of jurisdiction is based 
on the principles of exterritoriality. It is, however, more logical to 
admit that the origin of this right was independent of this moilem 
fiction, and was rather based upon what proved to be a practical 
solution of a difficulty which, otherwise, would have led to a denial of 
justice. There was, at the time of which we are writing, a natural 
distrust of foreigners, and the legal systems of the different States 
made little or no provision for oases In which foreigners were 
interested ; nor were the local judges famiUar with the laws of 
foreign countries. Even in European States, where special permission 
had been given to foreign merchants to enter their territories and 
carry on trade, an express guarantee had to be given that justice 
would be freely and impartially administered to foreign merchants. 
Thus we find a clause in the Carta Mercatoria of 1303^ specially 

' " That no MoBlem can acuiise or diution therein belongs to the conxut of 

cHiTj OD a suit with the Floi'eutine the Florentioes ; which ia to be lirought 

merchants except in the tribunal oF the in auch caaes in accordance with the 

president of the ctwtom houae ; and l^al custom of the Florentines,"— 

should the cause not be terminated bj Capitulation of 10th December 1468, 

auch president according to the rules of Articles 11 and 14. 

juatice, it ia our will that the revision * Hakluyt, vol. i. pp. 327 to 338. 

and decision thereof be referred to our " The Oreat Charter granted unto 

illuatrioua tribunaL" forreine marchante hy King Edward 

Cf. Capitulations with Barbar; States, the lirst, in the 31 ywn of hia reigue 

" Should any controveisy or disagree- commonly called Carta Mercatoria, 

ment arise between the said Florentines, Anno Domini 1303," Articles & and 8. 

none of the governors or Moslem judges See also " A Copie of the first 

may inUrfere in their affairs, but juris- Prix-ilt^jw graunt^d by the Emperor of 
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providing for this situation in England : " We will that all baylifTs 
and officers . . . shall doe speedie justice from day to day without 
delay according to the law of Marchants to the aforeeayd marchants 
when they shall complaine before them, touching all and singular 
causes, which may be determined by the same law." And lest this 
should not prove sufficient, the chart further provides against the 
danger of the ordinary judges not being perfectly fair to foreigners : 
" We will and we grant that some certaine faythfuU and discreete man 
resident in London be appointed to doe Justice to the aforesaid 
marchants, before whom they may have their eutee decided, and may 
epeedilie recover their debts, if the Sheriffes and Maior should not 
from day to day give them speedy justice. ..." In Moslem countries 
the difficulty was even greater, since Moslem Law and Moslem 
courte were, strictly speaking, for the use of the Faithful only. The 
problem resembled that of Rome when the jus civile coidd only apply 
to the citizen ; the solution was also similar, since the foreigner settled 
his disputes by his own law. The greater difficulty was in reference 
to disputes between natives and foreigners, and for these special 
courts had to be instituted. 

It was a very natural solution that disputes between fore^ers 
of the same nationality should be decided by their own judges in 
accordance with their own law, since these merchants lived together 
in colonies apart from the Moslems, either in some special quarter 
cut off from the rest of the city by its high walls, or in funduks 
secured by gates which were closed at nightfall. Here, within their 
funduk or quarter, the foreigner lived liis own life in accordance with 
his national habits, and here he had bis own church, his bath, his 

Russia to the Gnglieh Marchants in the made, and to be made, penalties and 
yeere 1555." — Hakluyt, vol. ii. pp. 297 mulcts l>y fine or imprisonment" 
to 303. Article 7. " Item, we gtaunt and 
Article 4. " Item, we give and promise to the saide Marchants, and to 
grauut unto the saide Marchants and their successors, that if the same 
tlieir successors, that such person as is, Marchants or any of theni sliall bee 
or shall be commended unto us ... to wounded or (which God forbid) slaine 
be their chiefe Factor within this our in any i«rt or place of our Empire or 
Empire . . . and shall and may minister dominton8,thengood information there- 
unto them, and every of them good of given, Wee and our Justices and 
justice in all their causes, plaints, other officers shall execute due correc- 
quarrels, and disorders between them tion and punishnient without delay, 
. . . and to set and levie upon all, and acutrding to the exigence of the case, so 
every Englishman, ofiender or offenders, that it shall be an exaniple to all other 
of such their acts and ordinances not to commit the like. . . ." 
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bakery, and hie Bteel balance ; while over the colony, and responsible 
for it, was the consnL Under these conditions, and especially as 
Moslem principles favoured the system of the personalty of the law, 
it was only Ic^cal that the foreigner should decide his own disputes 
in accordance with his own law. The same system may be seen fully 
developed in Turkey in reference to the oi^snisation of the non- 
Moslem communitiea There the Rayah were, and to a certain extent 
still are, as much outside the Mohammedan Law as the foreigner, ajid 
as little subject to the jurisdiction of the Moslem Courts, and in con- 
sequence were allowed their own courts which applied their own law. 
The system of the personalty of the law, however, fails when a dispute 
arises between persons of different nationality. If an action was 
brought by a native gainst a foreigner, which of the personal laws 
was to apply, and what court was to apply it ? These questions have 
been answered by a system built up by European International 
Jurists ; but in the Egypt of 1488 these doctrines were unknown and 
a practical solution had to be found. Since the ordinary Moslem 
courts could not be competent, a special tribunal had to be discovered, 
and the practical nature of the solution is evidenced by the choice of 
" the president of the custom house " as this special judge — a man 
familiar with fore^ers, with the nature of the disputes which would 
most commonly arise, and possibly acquainted with certain, at least, 
of the foreign languages. But that justice m^ht be fully guaranteed, 
an appeal was allowed to the Sultan himself. 

It should not cause surprise that penal cases should not, at this 
early date, be expressly mentioned, since, as far as foreigners were 
alone concerned, their consuls would undoubtedly be held responsible 
for the maintenance of order within their own quarters. Outside 
these quarters the local authorities would exercise what authority 
they possessed, the only control being such influence as the consuls 
might be able to exercise in the interests of their fellow-countrymen. 
Too frequently the indefinitenoss of this system must have proved to 
the disadvantage of foreigners, but in the undeveloped state of Egypt 
at the time more could not be expected. That Moslems were apt to 
take the law into their own hands is su^ested by an article of Kait 
Bey's Capitulation : " Should a Moslem have any just claim against a 
Florentine, either a business claim or a criminal cause, the other 
Florentines shall not, for this reason, be held for the debts of a 
fellow-countryman." Civil disputes between foreigners of diCTerent 
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nationalities are also left without special regulation. This omission, 
however, is another ailment in favour of the practical oharacter of 
the privil^e of jurisdiction. Such disputes cannot have been of 
common occurrence, as the majority of commercial transactions must 
have taken place between natives and foreigners ; while, on the other 
hand, the number of rival foreign colonies could not have been great, 
since several States shared the same consul and funduk, and others, 
who had no consul, allowed their subjects to place themselves under 
the protection of the representative of some other State. 

The privilege of jurisdiction as granted by the earlier Ottoman 
Capitulations was, in reference to disputes between fore^ers of the 
same nationality, the same as it had been in the original Capitulations. 
The foreign consul was competent, and he decided the case in accord- 
ance with his national law. 

The privil^e is thus stated, in regard to Englishmen, in the 
Capitulation of 1580 : ' "If any variance or controversie shall arise 
among the Englishmen, and thereupon they shall appeale to their 
consuls or governors, let no man molest them, but let them freely 
doe so, that the controversie begunne may be (inished according to 
their owne customes," In reference to disputes arising between 
foreigners and natives, the case was apparently to be decided by the 
Kadi, but the foreigner's position was safeguarded by two important 
guarantees. In the first place, all contracts must be established by 
authenticated documentary evidence, thus providing t^inst the 
danger of suborned witnesses; and, secondly, the consular drt^man 
of the foreigner must be present during the case. The English 
Capitulation of 1580 deals with the question of evidence in Article 
10 : " If the Englishmen or the merchants and interpreters of any 
places under the jurisdiction of England shall happen in the buying 
and selling of wares, by promises or otherwise to come in controversie, 
let them go to the Judge, and cause the matter to be entered into 
a booke, and if they wil, let them also take letters of the Judge 
testifying the same, that men may see the booke and letters, whatso- 
ever thing shall happen, and that according to the tenour thereof the 
matter in controversie and in doubt may be ended : but if such things 
be neither entered in booke nor yet the persons have taken letters 
of the Judge, yet he shall admit no false witnesee, but shall execute 
the Law according to justice, and shall not suffer them to be abused." 
I English CapilulAtion, lOBO, Article 17. 
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The privily is even more fully described in the firat French 
Capitulation.' " Qu'en cause civile entre les Tures, Kharadjgujar 
ou autres sujete du Grand Seigneur, lee marchanda et sujets du Boi 
ne puissent §tre demand^s, moleet^s ni jug^s, si lesdite Turcs, 
Kharadjgujar et sujets du Grand Seigneur ne montrent ^riteur 
de la main de I'adversaire ou hodget du cadi, baile ou consul ; hors 
de laquelle ikiriteur ou hodget ne sera valable ni 10911 ancun 
t^moignage du Turc, Kharadjgujar, ni autre, en quelque part que ee 
soit des ^tata et seigneuries du Grand Seigneur ; et lee cadi et sous- 
baehi et autres ne pourront ouir ui juger lea dits sujets du Koi, sans 
la prince de leur drogman." That the presence of the consular 
dragoman was essential to the validity of the case ia clearly shown 
by the English Capitulation,* which expressly says that, "if their 
interpreter shalbe at any time absent being occupied in other 
serious matters, let the thing then in question be stayed and differed 
till his eomming, and in the meane time no man shall trouble them." 
The Dutch Capitulation of 1613, Article 36, sums up the matter 
very briefly : " Si quelqu'un avait un proems avec un Nterlandais et 
se pr^sentait au cadi, cellui-ci n'^coutera pas la plainte, si le drogmau 
du Ni^erlandais n'y est pas prfeent." 

Commercial disputes between foreigners and natives were thus, 
under the earlier Ottoman Capitulations, decided by the Kadi, the 
presence of the consular dn^oman being essential. But what law 
did the Kadi apply ? It is probable that the question of the law to 
be applied did not arise at this time. At first the transactions 
entered into between foreign merchants and natives would be ready- 
money bargains; and later, when credit was granted, provision was 
made for the presence of reliable documentary evidence. In either 
case the question would be one of fact. Had the bargain been made ? 
and later the claimant could only be successful if he produced 
documentary evidence to support his claim. The judge was thus 
more in the position of an arbiter, and the question of the law to be 
applied by him would not arise. 

Commercial disputes between foreigners of different nationalities 
were not yet provided for, and the question was not likely to cause 
difficulty until a lai^r number of States had consuls and Capitula- 
tions of their own, and until the foreign colonies increased. But 

■ French Capitulation of 1Q3&, * English Capitulation of 1580, 
Article 4. Article 16. 
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criiuiiial cases arising between foreignere and natives were dealt with 
by the French Capitulation of 1535, Article 4: "Qu'eii causes 
criminelles les dits marcliands et autres sujets du roi de France ne 
puissent Stre appelfe des Turca, Kharadjgujar ni autres devant le 
cadi, ni autres officiers du Grand Seigneur, et que les dita cadi ni 
autrcB officiers ne les puissent juger; mais sur I'henre les doivent 
mander h. I'Excelte-Porte, et, en I'absence d'icelle Porte, au principal 
lieutenant du Grand Seigneur, li oil vaudra le t^moignage du sujet 
du roi et du Kharadjgujar du Grand Seigneur." Later it would 
appear from the English Capitulation of 1675 that criminal actions 
against foreigners were brought before a mixed committee, consisting, 
on the one hand, of certain Ottoman officials, and, on the other, of 
the ambassador or consul of the accused foreigner ; and further, that 
this committee sat i-ather as a council of arbitration, to decide the 
amount of the damages to be paid to the injured party, than as a court 
to punish the offender. "That in case any Englishman, or other 
person navigating under their flag, shall happen to commit man- 
slaughter, or any other crime, or be thereby involved in a lawsuit, 
the governors in our sacred Dominion shall not proceed to the cause 
until the ambassador or consul shall be present, but they shall hear 
and decide it together without their presuming to give them any the 
least molestation, by hearing it alone, contrary to the holy law and 
these capitulations,"^ The question being one of fact, namely, to 
determine the amount of damages due, there would be no question 
as to the application of any particular system of law ; if, however, 
punishment had to be indicted, it would appear from certain later 
Capitulations that this had to be entrusted to the consuls, and pro- 
bably imprisonment was the usual form which this punishment took. 
" LoTsqu'il sera n^cessaire de faire comparaitre les sujets de S. M. I. 
et B. devant les tribunaux ottomans, ils ne s'y rendront que du S9U 
du consul et de I'interpr^te, et, lorsque le cas exigera qu'ils soient 
emprisonn^s, les dits consuls et interpr^tes pourront les faire conduire 
en prison." ^ 

' English Capitulation of 1675, de nos sujeta, ni le molester ou inaulter 
Article 42. eans raison ; et en cas que qnelqu'im 

' Austrian Capitulation of 1718, de noa sujete viut k Hre emprisonnd, il 
Article 5 ; Bee also the Treaty of Peace sera consign<S h nos miuistrea et conauU, 
between Turkey and tlie Two Sicilies lursqu'iU le re(|uerant, pour etre ch&tid 
of 1740, Article 6 ; " Les gouvemeura et selon qu'il le merite," — Noradounghian, 
autres oliiciers de ITrapiw Ottoman vol. i p. 872. 
ne pourront faire emprisonaer aucun 
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The arbitration council for the trial of criminal eases between 
foreigners and natives was in its composition more diplomatic than 
judicial, and we find that during the seventeenth century this diplo- 
matic method of solution gained ground. This is evidenced by the 
English Capitulation of 1675:^ "That if an Englishman, or other 
subject of that nation, shall be involved in any lawsuit, or other 
affair connected with law, the judge shall not hear or decide thereon 
until the ambassador, consul, or interpreter, shall be present; and 
all suite exceeding the value of 4000 aspers shall be heard at the 
Sublime Forte, and no where else." This clause is repeated in a later 
article of the same Capitulation with an additional clause referring to 
the case of an Englishman who is arrested " on the point of departure 
by any ship by reason of any debt or demand upon him, if the consul 
of the place will give bail for him, by offering himself as surety until 
such shall be decided in our Imperial Divan, such person so arrested 
shall be released, and not iniprisoncd or prevented from prosecuting 
hie voyt^e, and they who claim anything from him sluUl present 
tkeviselves in our Imperial Divan, and there auhiiit their daims, in 
order thai the Ambassador may fumigh an answer thereto." The 
Sublime Forte, or Divan, was the Emperor's council and not a judicial 
body; this council, with the assistance of the ambassador, vas to 
settle the cases specified. The case was thus settled diplomatically, 
as between the Ottoman Government and the foreign ambassador. 
The same practice was adopted in the Moslem States of North Africa. 
Article 15 of an English Capitulation with Algiers of 10th April 
1682,* is in the following terms: "That the subjects of His said 

• English Capitulation, 1875, Articles "That the coiiaul, or any other subject 

34 and 49. The French Capitulation of the King of Great Britain, etc, in 

of 16T3, Article 12, is to the same the matter of difference, shall not be 

effect : "Si quelqu'un de uoa siijets a liable to any other judgment than that 

quelijue proc&s contre quelque Fran^ais, of the Dey." As are also those of 

dont la somrae soit de plus de 4000 Morocco, 23rd January 1721, Article 

aspei'S, noua defendons qu'il soit fait 9, and Tunis, 30th August 1716, Article 

justice autre part que dans notre 8. Hertelet, sanie volume. 
Divan." There is a French Treaty of 9th 

Other Capitulations are ia similar November 1742, Article 16 of which is 

terms, but certain of them state the in similar terms: '' S'il arrive quelque 

sum at 3000 or 600 aspers. ^u asper diS^rend entre un Fraufais et un Turc 

had the value of a)>out the fifth of a ou lui Maure, U ne pourra etre }ug6 par 

penny. les jugea ordinaires, niais bien par le 

' Hertelet, vol. L p. 62. Tlie clause coiiseil des-dits Bey, Dey et Divan, et 

of the Capitulation with Tripoli of en presence dudit consul." 
18th October 1662, Article 7 is similar : 
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Majesty in Algiers, or its territories, in matter of controversy shall 
be liable to no other jurisdiction but that of the Bey or Duan, except 
they happen to be at difference between themselves, in which case 
they shall be liable to no other determination but that of the consul 
only." 

As commerce increased between the European States and Turkey, 
the number of foreign colonies increased, and States found it advis- 
able to emancipate themselves from the " protection " of France and 
England, appoint their own consuls, and obtain Capitulations in their 
own name. A natural result of this separation of the different foreign 
colonies would be to raise the question, which liad been up till then 
left dormant, as to the jurisdiction which should apply in disputes 
between foreigners of different nationality. The lat«r Capitulations 
declared that foreigners havii^ disputes with other foreigners of a 
different nationality might submit them to be settled by their 
ambassadoi's, and that the local courts should only be competent 
if both parties mutually agreed to accept their jurisdiction. This 
privilege is stated in the French Capitulatioif of 1740 :' "S'il arrive 
<jue les Consuls et les n^^iants fran^ais aient quelques contesta- 
tions avec les Consuls et les n^gociante d'une autre nation chr^tienne, 
il leur sera permis, du oonBentement et k la r^uisition des parties, 
de se pourvoir par devant leurs Ambassadem-s qui resident k ma 
Sublime-Porte; et, tant que le demandeur et le d^fendeur ne con- 
sentiront paa k porter ces sortes de proems, par-devant les paohas, 
cadis, officiers ou douaniers, ceux-ci ne pourront pas les y forcer, ni 
pri5tendre en prendre connaissance." In deciding in this way the 
Capitulations were probably endorsing what had already come to be 
accepted as the universal custom in such cases. When a dispute 
arose between foreigners of different nationalities it is probable 
that, if amicable negotiations failed, and they did not wish to submit 
themselves to the local courts, they appealed to their consuls as 
arbiters; and, if the consuls could not bring about a satisfactory 

' French Capitulation, 1740, Article Purte ; car si l«s deux parties ne 

53 ; the Russian Capitulation of 1783, voulaient pas se soumettre aux juge- 

Article 08, is very sintilar : " Lorsque menta dea pachaa, cadis, officiers on 

lea consuls ou les n^gociants nisaea douanieis de I'Enipire Ottoman, leadita 

auront quelque proc^ avec des consuls pachas et autres ne pourront les y 

ou des n^gociants d'vne autre nation coiitraindre, et ne a'ing^reront dans 

chr^tienne, ils pourront, s'ils y con- leure affaires, i moins qu'il n'y ait le 

senteut, faire juger ce proc^ par le couaentement des deux parties con- 

miuistre de Russe aupr^ de ta Sublime- tendantes." 
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settlement, recourse was had to their ambassadore, and the question 
was settled diplomatically. 

This diplomatic method of settling disputes between foreigners 
of difl'erent nationalities was modified in the nineteenth century 
by the application of another custom, whereby the maxim "actor 
sequitur forum rei " was adopted tn the sense that the defendant's 
consul was held to be exclusively competent to try the case. This 
practice was itself modified for a cei-tain time as the result of a 
concurrent procedure baaed on a verbal Convention entered into by 
the EmbassieB of Austria, France, England, and Russia. This second 
procedure was itself a partial adoption of the maxim " actor sequitur 
forum rei," since competence was given to a Mixed Commission, 
consisting of three commissioners, two of whom were chosen by the 
defendant's embassy and the third by the embassy of the plaintiff. 
It is probable that, while these two systems co-existed, the former 
was adopted in the provincial towns, while the Mixed Commissions 
acted in Constantinople. These Commissions ceased to act after 1864, 
as the result of a decision of the French Court of Aix, which decided 
that Frenchmen were free to deny their competence. The decision 
was given in a case where an Austrian had cited a Frenchman 
to appear before his consul in order to proceed to the appoint- 
ment of a commission to decide a dispute which had arisen 
between them, but the Frenchman had refused to obey the cita- 
tion. As a result of this decision the system ceased to be adopted, 
and the practice of suing the defendant before his consul became 
the general rule in civil and commercial cases between foreigners 
of different nationalities, as it had already become in criminal 
cases.' 

The system of Mixed Commissions undoubtedly suffered from 
several grave disadvantt^ea, the most obvious being its slow and 
complicated procedure. The plaintiff was obliged to cite the defen- 
dant to appear before hia consul in order to arrange the constitution 
of the commission, the members of which had to be determined by 
the mutual consent of the consuls interested; and, if there were 
several defendants of different nationalities, there had to be as 

' In Tripoli, as the result of a Pro- foreigners of diiferent nationalities. — 

tocol of 24th February 1873, the nile Hertalet'a Commercial Treaties, xiv. 

"actor sequitur forum rei" applies at p. 540. 
least in criminal cases arising between 
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many commiasions as there ^ere defendants of different nationalities. 
All this must have added very lai^ly to the expense. Another 
disadvantage was that, if the defendant desired to bring a counter 
claim, he had to do so hy instituting a new action, entailing the 
appointment of a fresh commission, since the original plaintiff was 
now defendant and, therefore, entitled to nominate two of the three 
commissioners. Appeals were heard by the court competent to 
hear appeals from the appellant's consular court. But probably 
the greatest disadvantage of these commissions was in reference to 
the execution of their judgments; these judgments did not become 
executory until they had received the homolt^ation of the defen- 
dant's consul, and it was the consul who was responsible for the 
execution of the judgment. There was, however, no law to compel 
the consul to grant homologation. 

The system of making the defendant's consul competent was not 
without certain of the disadvautf^es just enumerated, and there is a 
special interest in comparing the two systems, since the rule adopted 
in Egypt was that the defendant's consul was always the judge. As 
a result of the application of the maxim " actor sequitur forum rei," 
if there were two defendants of different nationalities there had to be 
two distinct actions, each brought in a different consulate; if there 
was a counter claim there had to be a fresh action in the court of 
the original plaintiff; and an appeal had to be brought in the final 
consular appeal court of the appellant In contrast with these defects, 
however, this second system had this great advantage, that the judg- 
ment was given by the consul, who would therefore be certain to 
enforce execution of It. The system must also have proved less 
costly, and certainly was more expeditious, which is a point of 
very considerable importance in commercial cases. The law 
applied under this system would be that of the consul, since 
this would be the only law which he had authority to apply, 
except that the plaintiff's personal law would apply in refer- 
ence to all questions of his status or capacity, and the local 
law would apply in so far as the rule " locus regit actum " was 
recognised by the consul's law. In criminal cases the offender's 
law would determine whether the act complained of amounted to 
a punishable offence, and, if so, the extent of the penalty to which 
he was liable. 

The later Capitulations gave competence to the Ottoman coiurts 
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in all criminal actions between foreignera and natives;^ but if the 
accused was a foreigner his coasular dragoman required to be present 
throughout the action, and to sign the judgment. In civil and 
commercial cases, between natives and foreigners, the Ottoman courts 
were also competent, at least when the value in dispute was less 
than 4000 aspers ; but in cases of a greater value the Imperial Divan 
was alone competent. In both the presence of the cODsular drt^- 
man was essential to the vaUdity of the procedure, and written evi- 
dence was also necessary. During the Taniiimat, Mixed Commercial 
Courts were created in 1839 in Constantinople and the more important 
cities of the Empire. They did not commence to act, however, until 
1846 ; their competence extended to all commercial actions between 
foreigners and Ottoman subjects. These courts, thus instituted, 
consisted of five ju<%es, the president and two assessors being Otto- 
man subjects, while the other two assessors were foreigners, chosen 
for each particular case from a list of persons nominated for a year 
by the consul of the foreigner who was a party to the caaa* They 



' The French Capitulation of 1740, 
Article 65 ; "Si un Fninfais ou uu 
prot^ de France commetiait qnelque 
meurti-B on quelque criine, et qu'on 
voulflt que la justice en prit connais- 
sance, les jugcs da mon empire et les 
offlciere ne pourront y proc^er qu'en 
prince de I'ambassadeur et de consuls 
ou de leurs aubstitiits." 

According to Tarring, " British Con- 
sular Jurisdiction in the East," London, 
1887,p.91: "In the Ottoman dominions 
criminal charges by a British subject 
against a Turkish subject, or by a 
Turkish subject against a British sub- 
ject, are brought before the Turkish 
tribunals. But the presence of a drago- 
man from the British coMsulate is 
necessary to the validity of the pro- 
ceedings ; and (in Constantinople at 
least) if he refviaed to sign the sentence, 
it can only be carried into effect after 
negotiations betweeu the higher autho- 

In Algiers the procedui'e, in criminal 
cases, used to be the same for foreigners 
as natives: "That in cose any subject 
of His said Majesty being in any part 



of the Kingdom of Algiera, happen to 
strike, wound or kill a Turk or a Moor, 
if he be taken, he is to be piuiished in 
the same manner, and with no greater 
severity than a Turk ought to he, being 
guilty of the same offence ; but if he 
escape, neither the said English Constd, 
nor any other of His said Majesty's 
subjects, shall be in any sort questioned 
and troubled therefor."— English Cap- 
itulation with Algiers, lOth April 1682, 
Article 62, Hertalet, vol. i, p. 83, 

' There are certain instructive clausea 
in two treaties entered into between 
France and Tiuiis. These clauses refer 
to civil actions arising between French- 
men and local subjects. The Treaty of 
1602, Article 7, is in the following 
terms : " Les censaux Juifs et autres 
Strangers r^idants k Tunis, au service 
des n^gociants et autre Fran9ais . . . 
^ils ont quelque difT^rend avec les 
Maures ou Chretiens du pays, ils se 
rendront avec leur partie adverse par- 
devant le commissaire de la lUpublique 
fran^aise, oii ils choisiront k leur gri 
deux n^gociants f ranfais et deux nigoci- 
ants maures pormi les plus notables 
13 
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heard all commercial cases between foreigners and Ottoman subjectB, 
and all civil cases of a value greater than 1000 piastres, the pro- 
vincial courts acting as firat instance courts for their district, with 
an appeal to the court of Constantinople, which was also a first 
instance court for the metropolis. In civil cases of a value less than 
1000 piastres, and in criminal cases, the ordinary Ottoman courts, 
as reformed by the Tanzimat, were competent. All questions of 
personal statute were, however, exclusively reserved for the personal 
court of the defendant, which apphed its own personal law. The 
law applied in other cases between foreigners and Ottoman subjects 
was the Ottoman law as contained in the new codes. The former 
system of the personalty of the law had thus given way, to an 
iniportaat extent, to the new territorial system. 

There is a clause in the most modem of the Capitulations 
which deserves special notice before we consider the position of 
Egypt in the nineteenth century. It contains a provision of some 
importance which, although it does not seem to have affected Turkish 
practice, is used as an argument to justify the legality of the system 
adopted in Egypt. The question refers to the case of a crime com- 
mitted by a foreigner on an Ottoman subject. According to the 
Turkish practice, such cases were tried by the Ottoman courts, the 
consular dragoman of the accused being present during the pro- 
ceedings and signing the sentence. There are, however, a certain 
number of Capitulations which contain clauses apparently si^gesting 
a different procedure. The most important of these is the Capitula- 
tion of the United States of America of 1830, Article 4 of which 
is in the following terms : " Citizens of the United States of America, 
quietly pursuing their commerce, and not being chained or convicted 
of any crime or offence, shall not be molested ; even when they have 

l»ur dt^cider de kur contestation."— eat aujet tunisien, il aura le droit de 
Recueil de Trait^ {lar Martens et ile deiuander au consul gdu^ral d'etre jtigd 
Cussy, vol. ii. p. 207. Ab also the de cette maniire, et ai la commisaiou 
Treaty of 1824, Article 14: "En cas ne i)eiit terminer la conteatatioii pour 
de contestation entre un Franpiis et caiiae de diaaidence on de partage dana 
un aujet tunisien, pour affaire de les ojiinioua, I'affaire sera poit^ par- 
commerce, il sera nonini^ par le con- devant S. Esc. le Dey, pour ette 
sul giniral de France, dea n^gocianta pronoiic6 jiar lui, d'accord avec le 
franfais et un uombre ^1 de negoci- consul gdn^ral de France, oonform^ent 
antfl du pays qui seront choiais par ii la justice."— Recueil de Trait^ par 
I'iman ou toute autre autorit^ di5sign^e Martens et de Cussy, vol. in., p. 614, 
jar S. E:£c le Dey. Si le demandeur Leipzig, 1846. 
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committed some ofTence they Bhall not be arrested and put ia prison 
by the local authorities, biU tfuy shall be tried hy their miimt^ or 
amsid and punished according to their offence; followii^ in this 
respect, the usage observed towards other Franks." ^ The argument 
based on these articles is that a foreigner, who is accused of a 
criminal act against an Ottoman, should not be subject to the 
Ottoman courts, but should be within the exclusive jurisdiction 
of hia own consul, thus returning to the older practice of "actor 
sequitur forum reL" This ai^^unent is, however, rebutted by the last 
clause, "according to the practice established with r^ard to the 
Franks," that practice being to make the Ottoman courts competent.* 
Summarising shortly the extent of the privil^e of jurisdiction, 
aa recognised in the Ottoman Empire in the nineteenth century, we 
may say that all disputes between foreigners of the same nationality 
were within the exclusive competence of the consul of the parties, 
whether the case was in reference to a civil, commercial, or criminal 
matter, and the law appUed was that of the consul. Disputes 
between foreigners of different nationalities were decided by the 
consul of the defendant, who applied hia own law. In actions 
between foreigners and native eubjecte the Ottoman courts were 
competent, if the case was either a civil suit of a value less than 
1000 piastres or a criminal action ; while the new conunercial courts 
were competent in all other civil cases and in commercial oases of 
whatever value. The bw applied by the Ottoman courts to foreigners 
was contained in the new codes. In all cases where a foreigner had 
to appear before an Ottoman court the presence of his consular 
dragoman was essential, and the ju<^ment required his signature 
for its validity. The Turkish Land Law of 1867 further increased 
Uie jurisdiction of the Ottoman courts over foreigners, by giving 
them exclusive competence in all actions with reference to immov* 
able property in which foreigners were interested, even when both 
parties were of the same nationality. 

' Martens et de Cussy, vol. iv, p. 248. in July 1906, He was tried and con- 
See aleo Art 8 of the Belgian and demned to death by the Ottoman 
Poitugueae Capitulatione, Noradotin- conrta Both sides of the question are 
ghian, voL ii. pp. 245, 3C6. This fully argued in a series of articles in 
question has been the subject of con- Clunet, 1906, see pp. 65, 377, 383, and 
sideroble discussion in reference to 70ft. 

" L' Affaire Joris." Joris was a Belgian ' See the French Capitulation of 

arrested by the Turkish autlioritiea 1740,' Article 66, quoted above, 
for an attempt on the life of the SulUu 
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In E^Tpt, under Mohammed Aly and his Bucoessors, the privil^es 
of the Capitulations received a very considerable extension, and in 
no case was this so marked as In reference to the privileges of 
jurisdiction and l^islation. There are two periods which require 
to be considered. The first iacludes the development by custom down 
to the year 1876, and the second the reforms which were then in- 
augurated. The principal point of distinction between the Egyptian 
and Ottoman practice was that in I^;ypt the original principle of the 
personalty of the law was retained to a much greater extent than 
was the case in Turkey, where the territorial principle, introduced by 
the Tauzimat, considerably modified the original privileges. The 
basis of the extension in Egypt was purely custom — custom univers- 
ally followed and generally accepted. The situation in Egypt may 
be very briefly defined. All cases between foreigners of the same 
nationality were, as in other parts of the Ottoman Empure, tried 
exclusively by their consul j in all other cases, even in actions 
between natives and foreigners, the maxim "actor sequitur forum 
rei " was applied. In Turkey there had been a choice between two 
systems for the trial of actions between foreigners of different 
nationality; the case was tried either by a Mixed Commission or 
by the defendant's consul. Of these the first was a dilatory and 
expensive procedure, apart from the other very serious disadvan- 
tc^es it possessed. Thus, when we consider the increased difficulties 
which would be experienced by persons resident in Egypt having 
to consult the embassies at Coustantinople, it is not surprising to 
find that the second procedure was universally accepted. In criminal 
actions between foreigners of different nationalities the defendant's 
consul was always considered competent in Turkey, and this practice 
was also followed in I^pt. In cases between foreigners and natives 
of a value greater than 4000 aspera the Imperial Divan was declared 
competent by the Capitulations; but the same difficulty caused by 
the distance between I^pt and Turkey, and the delay and expense 
which would result from following this rule, led to its abandonment 
in Egypt. The procedure adopted in Egypt was the result of the two 
rules that the consular dragoman required to be present during the 
bearing of the case,' and that the judgment could only be executed 

1 M. Mauouiy, who was entrusted bow this necessity for the pr^ence of 
with the preparation of the codes for the consular dragoman led to the 
the Egyptian Mixed Courts, describes adoption of the rule "actor aeqnitur 
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bj the consul A iiative wishing to sue a foreigner was obliged 
first to apply to his opponent's consul to receive permission for the 
dragoman to attend ; but this permission would not be given unless 
the consul was convinced that there was primd facie evidence of a 
case against his fellow-countryman, and sometimes this evidence 
would be so clear that the consul would himself, and without further 
procedure, order the offender to fulfil his obligations, or punish him 
forthwith if the complaint was criminal. Even if the dr^oman had 
been permitted to attend the case, and the native plaintiff had been 
successful, he was unable to obtain execution of the judgment without 
having recourse to the defendant's consul, who might not give his 
consent until it was clearly shown that the decision had been 
properly given, which might entail the rehearing of the case by 
the consul. It is not surprising that, as a result of this dual inter- 
ference on the part of the foreign consul, native plaintiffs found 
it more convenient to ignore their own courts altogether and proceed 
directly before the defendant's consul' The adoption of this system, 
whereby a native sued a foreigner before the defendant's consul, 
whether the case was civil, commercial, or criminal, was no doubt 
inSuenced by the fact, which waa very clearly brought out by the 
International Commissions appointed between 1867 and 1876, that 
the Egyptian native courts wei-e not in a position to invite the 
confidence of either natives or foreiguera^ 



fnnim rei," even in cases between 
natives and foreigners. " Nous avons 
vu que le tribunal local ne pouvait 
condaniner I'^tranger dSfendeur hors 
de la prince du dn^nian. Or, malgr^ 
t'obligation imposce aux Strangers de 
faire printer ce drogman, les mauvais 
ddbitetirs refusereut de le faire. L'in- 
digene demandeur a'adrcssait alors au 
consul, uniqiiemeut ponr deniander 
que cette formality fdt remplie et lui 
expoaait son a&ire. lie consul, bien 
SOuveot convatncu de la mauvaise foi 
de son administr^. Tobligeait k payer 
et pour cela reudait un jugement. 
Puis ce qui d'alrard, £tait fait dans 
I'int^rSt de I'indigene, le consul I'in- 
voqua comme mi prfe^dent, et voulut 
juger dans tous les cas, et, dia qu'un 
seul consul se mit k juger, toua en 
firent autant. De tngme, en refusant 



de commettre des d^ldgu^ consulaires 
pour asaister lee ofticiers locaui dans 
I'ex^ution des jiigenieuts, on obligea 
les indigenes i demander I'ex^cution 
au consul." — "La R^onne Judiciaire 
en Egypt," quoted by M. Arminjon 
in "Le Code CivU et I'Egypte." 
Pai'ia, 1904, p. 9. 

' "En matibre civile I'adaptation se 
fit plus tentement, et certains conautats, 
le coiisulat d'Angleterre notamment, 
rest^rent assez longtemps fideles aux 
vieuK errementa, c'est-Jt-dire k la solu- 
tion diplonmtique dea conflits indigenes 
et Strangers."— Du Raiisas, vol, ii. p. 
247. 

> The Reports are quoted in full in 
Borelli's "La L^blation Egyptienne 
Annotee," Paris, 1892. Quotations are 
made from these Reports below in 
regard to this point. 
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The privilege of jurisdiction in Egypt before the reforms of 1876 
may be thus summarised : — All actions, of whatever nature, between 
foreigners of the same nationality were tried exclusively by their 
own consul; all actions between foreigners of different nationalities 
were tried by the defendant's consul ; a civil or commercial action 
brought by an Egyptian subject against a foreigner was tried by 
the foreigner's consul; a civil or commercial action brought by a 
foreigner against a native was tried by the local court; while in 
criminal cases, if a foreigner was the offender, the case was decided 
by his consul, but if a native was the offender, the local courts 
were competent. The Mixed Commercial Courts at Cairo and 
Alexandria, which had been instituted as a result of the Turkish 
reforms of 1839, were reformed by a law of 3rd September 1861. 
These courts modified this system in so far as commercial suits 
between natives and foreigners were included in their competence. 
The Turkish Law of 1867, granting foreigners the right to own 
immovable estate, did not affect the system adopted in Egypt, which 
treated actions in reference to immovables on the same footing as 
other actions. Foreigners had been allowed to own immovables in 
Egypt under Mohammed Aly, and disputes in regard to such 
property, which had at first been decided diplomatically, were 
decided at the time the Turkish Law was promulgated by the 
defendant's court, even in the case of a foreign defendant.^ This 
practice continued after 1867. 

The expansion of the privilege of legislation in Egypt was even 
greater than described in reference to jurisdiction, and it amoimted 
to a guarantee of complete immunity for the foreigner from the 
application of Egyptian law. In Turkey the new laws of the 
Tanzimat applied to foreigners in their relations with natives, as 
did also the Press laws and the Police Regulations; but in "Egypt 
the foreigners' immunity from local law was complete. This ex- 
tension was entirely opposed to the terms of the Capitulations, 



i*'Le8 exphcations iJchaDgiJea dans imniobili&ru : leaaiitresontdi^clai'^que, 

la comniiasion ont niia en lumi&re da:i3 la pratique, et confomiditient k la 

I'intertitude qui riigne nicessairement jurisprudence de leure ooHrs d'appel, 

dans kiutes lea questions qui concement les tribunanx consulaires exerceiit un 

la propri^t^ foncifere et les droits r^ela : droit de juridiction en cea mati^res." 

aiitsi, luie grande partie des consuls — Report of the liitematioiial Commia- 

d^1egii6s ont reconnu que les tribunaux sion of 1869 to 1870, BorelU, x>. Ixii. 



locaux sont seula comp^tents en niati^ra 
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which only recognised the application of the foreign law to cases 
in which both parties were foreigners of the same nationality, and 
in questions of personal statute. This bad been extended in Turkish 
practice by the recognition of the maxim " actor sequitur forum rei " 
in actions between foreigners of different nationality, since it was 
evident that the consul could, and would, only apply his own law. 
When this maxim was adopted in Egypt, and made to apply to 
cases between natives and foreigners, a further extension was in- 
evitable. The consuls were foreign judges, appointed by a foreign 
State, with power only to apply their national law, and if they 
ever applied the local law it could only be in so far as their national 
law accepted the doctrine " locus regit actiun." As foreigners resi- 
dent in Egypt could only be judged by their consuls, they could 
only be judged in accordance with their national law, and Egyptian 
law did not -apply to them. But even if a foreigner could not be 
obliged by Egyptian law, he could benefit by it, since an action 
brought by a foreigner against a native was tried by the local courts, 
who applied Egyptian law. This immunity extended in Egypt even 
to police laws, although the Police Regulations of Said Pasha, of the 
years 1855, attempted to modify the effects of the immunity by a 
partial recognition of the international doctrine that all persons 
resident within the territories of a State are bound by its poUee 
laws. The concurrent application of these two conflicting principles 
rendered the Regulations entirely impracticable. In the Hrst place, 
the R^ulations treat the consuls as if they were officials of the 
Egyptian (government; and, in the second place, although the 
criminal jurisdiction over its nationals, claimed by the consular 
court, is fully admitted, an attempt is made to bind the consuls 
to follow the terms of the Regulations in these cases, and not their 
own national law. Thus, fore^era coming from abroad were to be 
provided with passports delivered "soit par son consulat, soit par 
I'autorit^ locale." No foreigner should be allowed to open an hotel, 
caf^, restaurant, or similar establishment without first receiving 
authorisation "de son consulat;" and if the foreigner, opening such 
establishment, infringed the regulations, he was to be reported by 
the director of police to his consul, who would enforce the prescribed 
penalties, the Egyptian Government reserving to itself the right 
to close the establishment in the interest of public order. Police 
contraventions were to be tried by the consul, the Egyptian director 
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of police prosecuting. In delicts, if the foreigner was caught in the 
act, he might be arrested by the Egyptian police, but notice of the 
arrest must immediately be sent to the consul, the case being tried 
by the consul. And in criminal cases the consuls were again given 
competence : " le jugement et la punition dee crimes et d^lits imputes 
k un Stranger, dont la prevention aura ^t^ justifi^ par I'inatruction 
pr^paratoire, seront, k la requSte du directeur de la police poursuivis 
devaut la justice consulaire." 

Such was the position in Egypt when, in 1867, Nubar Pasha 
addressed his famous report to the Khedive IsmML This report 
commenced with a very strong indictment against the system of 
justice which had developed in Egypt, a system which " n'a plus pour 
base lee Capitulatioos. De ces Capitulations il n'existe plus que 
le nom; elles ont ^t^ remplac^ par une l^islation coutumi^re, 
arbitraire, r6sultat du caract^re de chaque chef d'Agence, legislation 
baste sur des anti^^dents plus ou moins abusifs, que la force dos 
ohoses, la pressiou d'un cdtd, le d6sir de faciliter I'^tablissemeiit des 
Strangers de I'autre, ont introduite en Egypte." "This state of 
affairs, contrary alike to the spirit and the letter of the Capitula- 
tions," interferes with the development of the country, and is ruining 
it morally and materially. To remedy this a complete reform is 
necessary. Justice should become territorial, and its administration 
be made independent alike of the Egyptian Government and of the 
«on6ul8 ; every guarantee should be secured to the foreigners ; and 
a foreign element should be introduced into the Egyptian courts, as 
had already proved successful in other administrations. " II faut 
que, pour radministration de la justice, I'Egypte fasse ce qu'elle a 
dijk fait d'une maiii^re si efficace pour son arm^, sea chemins de fer, 
aes ing^nieurs des pent et chausdes, sea services de santd et d'hygi&ne. 
L'£14ment competent, I'^ldment Stranger a 6t& introduit; cet 616ment 
a servi de former I'dl^ment indig^n& Ce qui a 6ti fait dans I'ordre 
materiel doit €tre fait dans I'ordre moral, c'est-&-dire I'organisation 
de la justice." To carry out this scheme, commercial courts should 
be instituted with a Bench of six judges, the president and two 
members being Egyptian, the vice-president an experienced lawyer 
brought from Europe, and the two remaining members foreign 
lawyers chosen by the consuls. The appeal court should have a 
Bench of seven judges, the president and three members being 
Egyptians who have studied law on the continent, and the other 
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three members being competent judges expressly appointed from 
Europe. In the same manner civil courts should be instituted on a 
similar footing with competence to try all civil cases, except those 
having reference to immovable estate, which should be reserved for 
the exclusive competence of the ordinary Egyptian native courts. 
Gasee of crime or delict committed by foreigners should be tried 
by European judges, acting with a jury, which should be partly 
foreign and partly native. New codes should also be prepared baaed 
on a combination of the French codes, Egyptian law, and " les lois des 
autres nations europ^etmes," a committee of foreign and E^ptian 
jurists being appointed to prepare them. 

This report was communicated to the representatives of the 
different Powers having intereets in Egypt, but the negotiations 
which ensued were bo protracted that it was not till let February 
1876 that the new Mixed Courte Bat for the first time; nor was the 
reform, when at length introduced, the same as that su^ested by 
Nnbar, since his scheme had suffered considerable amendment during 
the nine jears of negotiations. These reforms, if suggested at the 
present time, would probably receive the approval of a large propor- 
tion of the European population resident in Egypt ; but at the time 
they were first put forward, the members of the fore^ colony were 
not prepared for so lai^ a modification of the existii^ system ; nor 
did the character of Ismail's government offer sufiScient guarantee to 
the Fowers that their subjects would benefit by the change. A 
quotation from the report^ of a special Conumssiou, appointed by 
the French Government to consider the new scheme, shortly siim- 
marises the position taken up by the Powers and the feeHngs of the 
European population. " Les gouvememente se sont montr^ dispose 
i, examiner diplomatiguement les mojens de modifier la condition 
des strangers en Turquie ; mais le cabinet de Londres, qui parattrait 
vouloir faire les plus laiges concessions, ne consent, en r^ite, & 
entrer dans cette voie que lorsqu'il aura I'assurance de garanties, 
s^rieuses et efficaces.* La plupart des personnes qui connaissent 
rOrient et I'^iypte, qui ont habits ces pays dans des conditions 

> Report of the French Commusion system would guaiantee security to 

of 18fl7.— Borelli, pp. xxTiii, to Ixiii. foreigners, and that foreign litigants 

* Lord Stanley, writing to the BriCixh hefore the new coiirta would not suffer 

agent in Sgypt, said that the Powers from the venality, ignorance, or fanati- 

ahould wait to ate whether the new cism of the judges. 
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diverses et vu fonctionner les inatitutions qui lea r^gisseiit, oppoaent 
un veto absolu k toute modification aux capitulatioDS et usages ; les 
plus conciliantB t^moiguent une graode d^Sonce et coiiseillent une 
extreme r^serva A la nouvelle des projets de r^forme, une Amotion 
tr^ vive s'est r^pandue en Egypte dans toute la colonie europ^enne, 
et, pour employer le lai^age m€me des d^p^ches, 7 a eu one 
veritable panique parmi les Europ^ns, et I'lnqui^tude est all^ 
jusqu' k I'effroL" Under such circumstances we cannot legret the 
delay caused by the negotiations, since it offered an opportunity not 
only for the Powers interested to thoroughly investigate the proposed 
reforms, and to modify them if neeeaaary, but also tor the preparation 
of the Egyptian people for the change. The failure of the first 
reforms of the Tanzimat were greatly due to the suddennesa of the 
change and the unpreparedness of the people. A similar result waa 
to be feared in Egypt if time were not allowed for discussion, prepara- 
tion, and, if necessary, amendment. 

The result of the investigations of the French Commission, men- 
tioned in the last pan^raph, was to show that Nubar's denunciation 
of the existing system, although ex^^rated, was founded on fact 
Grave abuses certainly existed; but the extension of the consular 
jurisdiction waa in large part due to the complete incompetence of the 
Egyptian coiuts. Nor were the courts alone at fault; the Egyptian 
Administration itself offered no guarantee that justice could be 
obt^ed otherwise than from the conauls. "Les Europ^ns n'an- 
raient jamais consent! k comparattre comme d^fendeurs devant la 
justice ordinaire du pays. ... La repugnance des Europ^ns k aller 
devant lea tribunaux locaux est telle que les vice-roia I'ont eux- 
m€mes respect^. Four le jugement dee proems qu'ils ont eua avec Ice 
£trangera, ils ont consenti a creer dea commiaaiona ap^ciales en vue des- 
quelles il a ^t^ arr€t£ dea r^ements particuliers de procedure et m^e 
quelquefois k porter leurs diff^renda devant les tribunaux europtena."* 

' Borelli, p. ixxviL A number of ou quelquea hauta pereonnages, refuaent 

casesin wtuchspecialcommuBioDB were de »uu lea tribunaux locaui, aiut quels 

formed are mentioned in the note. ils n'accordeut pas de confiance ; les 

The report of the International rtelamations dons cea diff^rents cas ae 

Commission of I8$9-1870 bears evi- produisent par voie diplomatique, et 

deuce to the same effect : " En fait, les sont pr^nt^ par le conaul qui affinne 

Strangers qui ont des contestations avec le droit de son administrd, au gouveme- 

le goitvemement, les adrainistrations, ment qui conteate ce droit." — Borelli, 

les Dai'ras (administration de la fortune p. Ixxi. 
personelle) du Khedive et des prince:^ 
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The Mixed Commercial Courts, even in their reformed atate, 
received considerable criticism: "Le fonctionoement de ces 
tribunaux a eoulev^ bien des plaintes : I'^l^ment indi^fene, qui y 
domine, les placerait soua I'influeiice d'id^s, eyst^matiquement 
hoetiles aux Strangers. La plupart des jugee n'auraient pas les 
connaissances sp^ciales ndceesaires,* manquerait d'ind^pendence et 
Be laisseraient souvent guider par dea mobiles r^rettables. Lee 
r^les de procedure ne seraient pas suivies, et les lois que le tribunal 
a pour mission de faire respecter seraient trop souvent ignor^ ou 
volontairement viol^es." " La r^ponse aux reproches formulas dans 
la Note nous a ^t^ pr^sent^ par lee diversee personnes entendues 
dans I'enquSte qui assurent qu'on exag^re et qu'on g^n^ralise trop 
mal, et surtout qu'on n'en indique pas la veritable cause. Ce mal 
tiendrait beaucoup plus aux vices de I'oi^anisation administrative 
de I'Egypte qu' k rimmixtion des consuls dans lea affaires de leur 
nationaux." "Est-il poBsible d'^tablir dans uu pays une bonne 
oi^nisation judiciaire sans une bonne organisation administrative, 
sfins de st^es institutions politiques, sans dtablir I'ordre dans les 
divers services publics?" 

The inconvenienceB caused to foreign litigants were those with 
which we are already familiar; they were disadvant^es which 
most naturally flow from a too faithful adoption of the maxim 
"actor sequitur forum reL" Appearance of the defendant and 
execution of the juc^ment were undoubtedly secured by making 
the defendant's consul competent ; hut, if there were several defen- 
dants of different nationalities, there required to be as many actions 
before as many different consuls aa there were defendants of diGferent 
nationalities.^ A counter-claim entailed a second action before the 

• Oatteschi, in his pamphlet on Im- beaucoup de parties en cause, de tontes 
movable Property iu Egypt, refers to nationaliWa." 

the incompetence of these old Mixed " Un tria grai-e inconvenient r&ulte 

Courtfi at Alexandria, and says that ^lementdecequel'appeldesBentences 

"an arsenal guard was appointed aa conaulaires n'est pas jug£ en Egypt«. 

president, then an inspector of rail- Le demandeur qui a gagnS son procte 

ways, and lastly an admiral." en premiere instance est oblig^ sur 

* " Or, prScisement, tous ces cas se Tappet de son adversaire, d'aller plaider 
prisentent n^cessairement dans led k I'Stranger, dans un pays oil il ne 
ftffiiires les plus fr^uentes, c'est-^-dire connait personne, oil il lui est difficile 
en mati^ de lettre de change, de de se d^eudre, ce qui revient souvent, 
BoditA, de faillite, de distribution de en fait, it un veritable d^i de justice." 
deniers Miaia, de r^lementa de droiu — Report of International Commission 
de gage siu les immeubles, car dans of 1869 to 1870, Borelli, p. Ixx. 

ces sortes d'affaires, i1>y-a toiijoura The position of Frencluuen was 
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consul of the original plaintifC An appeal had to be brought in the 
final Consular Appeal Court of the appellant, which in many caaes 
was at some diatance from Egypt. Parties to a contract could never 
be certain what law would eventually determine their obligations, 
since they could not know in advance whether a dispute might not 
arise upon its interpretation, or what consul would be competent to 
try that dispute. Finally, the consular courts were not dH above 
suspicion : " Certains tribunaux consulaires Strangers, d'ailleurs sem- 
bleut donner lieu k quelques critiques au point de vue de I'adminis- 
tration de la justice." Thus, althot^h the Commission was not 
prepared to accept Nubar Pasha's reforms in their entirety, it 
advocated a certain amount of reform. The exclusive competence 
of the consuls in cases in which their fellow-countrymen were 
alone interested should be retained. The existing practice in reference 
to cases between foreigners of different nationalities should also be 
continued, with the reserve that, when foreigners of different nation- 
alities entered into a contract, they should be obl^ed to include a 
clause stating the law by which it should ultimately be interpreted. 
Civil and conmiercial cases between foreigners and natives should 
be tried by a new Egyptian court, completely reorganised and having 
a Bench of which the majority should be European judges, the con- 
sular dragoman of the foreign litigant being present in all casee; 
but the jurisdiction in criminal and delictual cases should remain as 
before, police contraventions, however, being tried by the local courts. 
This new system should, in any case, only be accepted subject to ita 
proving successful; and the Powers should reserve to themselves 
the right to return to the former system if the reform did not prove 
succesaful. 

The new scheme suggested by the French Commission was thus 
in many points radically different to the original proposals. Nubar 
then proposed that an International Commission be summoned. 
This was agreed to, subject to the reserve that the Commission 

rendered more difficult by the terms peine de IMO livres d'amende." — 

of Article S of the Edict of 1778, French Commiasion'B Beport, fiorelli, 

which makes " trts expresses inhibi- p. sxx, 

tions et defense it biut fran^ais un pays See Memorandum of English Consul 

Stranger d'y traduire, pour quelque in Sir H. Drummond WollFs Report, 

cauae que ce puisse Stre, un autre Egypt, No. 5, 1887, p. IS, as to situa- 

Fr&n^ais devant lea jiigts ou autres tiuu of different courts of the Powers 

officiers des puissances dtraiigurea ii represented iu Egypt. 
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should be simply consultative. This Commission met at Cairo, and 
sat nine times between 28th October 1869 and 5th January 1870.* 
The new scheme submitted by Nubar was considerably modified aS 
compared with the original one. A new Mixed Court was to be 
created, having three first instance courts and a Court oF Appeal, 
in all of which the majority of the judges should be foreigners, the 
president, however, being an Egyptian. The competence of the new 
courts should extend to all civil and commercial actions arising 
between natives and fore^nere, or foreigners of different nation- 
alitiee, with the exception of questions of personal statuta Ail 
aotionB in which the Egyptian Government, or the different adminis- 
trations, or the dfuras of the princes, were parties, even if the other 
party was a native, were also to be within their jurisdiction. In 
criminal cases the new courts, assisted by a jury, which should be 
made up partly of foreigners and partly of natives, should try all 
criminal actions even when both parties were natives. In civil 
cases between two natives these new courts should only be com- 
petent if both parties ^reed to accept their jurisdiction; but in 
commercial and criminal cases between natives they should be 
exclusively competent Other matters in reference to the position 
of the judges and the creation of a parquet were dealt with. Un- 
fortunately for the success of this new scheme, which had much to 
recommend it, the French commissioners were bound by the report 
of the French Commission. As a result the final decision of the 
International Commission was in many points the same as the 
French. It agreed, however, to the competence of the new courts 
in civil and commercial cases between foreigners of different nation- 
alities. It also considered that the judgments of these courts should 
be executed by the local courts without the intervention of the 
consuls ; and in penal cases it agreed that their competence should 
extend to crimes and delicts as well as to police offencee committed 
by foreigners; but this penal jurisdiction should not liave force 
until the Powers had been given the opportunity of examining the 
guarantees " r^ultant d'une legislation complete, comprenant le Code 
p^nal et le Code d'instniction criminelle." 

As a result of an understanding based on the findings of a second 
French Commission, the French Government practically ^reed to 
the report of the International Commission; but at this stage the 
> Se« BoreUi, pp. Ixviii. to IxxxvL foe the Report of this CommisLon. 
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n^tiatioDS were interrupted by the Franco-PruHsian war. Before 
n^tiations could be reopened the tears of Turkey, that its rigbta 
of sovereignty over Egypt might be injuriously affected by the pro- 
posed reforms, had to be dispelled. This latter task was eventually 
accomplished by a personal visit of Nubar to Constantinople, the 
result of which was the grant of a new Firman, including the 
following clause, which successfully met the difiiculty: — "II est 
aussi autoris^ k renouveler et k contractor, sans porter atteinte aux 
traits politiques de ma Sublime-Porte, des conventions aveo les 
agente des puissances ^trang^res, pour les douanes et le commerce, 
H pour toutea lea relations qui amctmmi Us itrangers, et toutes les 
affaires intSruures et avtres du pays, et ceia dans le but de dSvelopp^ 
le ammerce et VindustrU, et de rigler la police dss grangers, ainsi que 
leter ntuoHon, et tous leurs rapports avee le CfouvememetU ei la 
population."^ 

This difficulty having been successfully removed, Nubar reopened 
n^otiations with the cabinets of Europe ; but instead of commencing 
where they had been left off, he again put forward the claim for the 
criminal jurisdiction of the Mixed Courts. A Commission of the 
Powers,' however, rejected this claim, and the penal competence of 
the new courts was limited to the consideration of certain crimes 
and delicts connected with the judges and officials of the Mixed 
Courts ; the Commission also decided the procedure and the penalties 
for these offences. On 24th February 1873 the Sua! draft of the 
" Projet de Eiglement d'oi^anisation judiciaire pour les proc^ mixtes 
en 'Egypte,"' together with the texte of the new codes — Civil, Com- 
mercial, Maritime, Civil and Commercial Procedure, Criminal and 
Criminal Procedure — were submitted to the Powers. Austria, 
Germany, England, Italy, and the United States of America 
accepted these at once, but the French Government continued 
negotiations till November 1874, and even then made its consent 
subject to a number of reserves. Batification by the French Par- 
liament was still necessary, and before this was obtained Ismful 
inaugurated the new courts on 28th June 1876. The Mixed Courts 
did not conuuenca to act until 1st February 1876, by which time 
the French Parliament had accepted the new system of jurisdiction 

1 Ministry of Juatic*, Becueil, Fir- ' Hertelet, Commercial Treatiea, vol. 
man of 1873, p. 334. xiv. pp. 303, etc. 

■ See Boielli, pp. IxxxviL to cvi 
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subject to a number of reserves, which were subsequently stipulated 
for by the other Powers.* The more important of these were^ 
That accusatioDB of fraudulent bankruptcy should be tried by the 
consul of the offeuder ; that, so far as possible, when a foreigner was 
being tried one of the judges should he of his nationality; that 
the new laws and oi^aniaation should not be retroactive; that 
claims against the Egyptian Government, pending at the - time, 
should be submitted to a special commission of three judges of the 
Court of Appetd ; while, finally, special privil^ee were reserved for 
the members of the Consular Service and certain foreign religions 
establishments. The new system was accepted for a period of five 
years, and ite continuation was made conditional on its success. If 
at any time the Powers desired to revert to the former system they 
might do so; and the former privil^es remained in full force 
except in so far as they had been expressly abrogated. "Les 
capitulations, telles qu'ellea ont 6t4 appliqu^ jusqu'ici en Egjrpte, 
demeurent la loi absolue des rapports entre le gouvemement Egyptian 
et les strangers, k I'exception des derogations partielles et explioitee 
formellement consenties k titre d'essai par le gouvemement fran9ai8 
et qui portent prinoipalement sur les usages particuliers k I'Egjrpte. 
Au oas oil, conform^ent aux provisions du deuxi^me paragraphe de 
I'article 10 du reglement organique, les puissances jugeraient qu'U 
y ft lieu de retirer leur approbation au nouvel ordre de choses, U 
demeure entendu, en ce qui nous touche, que le r^me actuel 
n'^tant que temporairement suspendu, reprendrait son caract&re 
obl^toire et que la juridiction des consuls, telle qu'elle s'exerce 
aujourd'hui, revivrait dans sa plenitude, sauf conventions contraires 

' Convention between French and EnglishConventionof 31st July 1875, 

Egyptian GovenunenU of 19th Sep- and annex of 10th February 1876. 

t«mber 1874, with annexes of 26th — Boi^lli, pp. ciiiii. to cxxv. 

September' 1674 and 20th January Ruaaian Convention of S7th Septeni- 

187a— Borelli, pp. cix. to cxiii. ber 1875, and annex of January 1876. 

Italian Convention, S3rd January — Borelli, pp. cixvii. to cixx. 

1875, and annexes, February and March Belgian Convention of let February 

1873, May 1876, and January 1876. 1876.— Borelli, p. oxxx. 

—Borelli, pp. cxiv. to cxviL Greek Convention of 8th February 

German Convention of 5th May 1876.— Borelli, p. cxxxL 

1875, and annexes of January 1876. Spanish Convention of S7th February 
-Borelli, pp. oxvii. to cii. 1876.— Borelli, p. cxxxii. 

Aostrian Convention of S8th May Convention of the United States of 

1876, annex of January 1876.— Borelli, America of leth March 1878.— Borelli, 
pp. cxx. to cxxiii p. cxxxiv. 
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k d^battre ult^rieurement. Soit que le gouvemement ne remplisse 
paa lea conditions stipul^es, soit que le r^saltat de I'exp^rience ne 
soit pas satisfaisant, ou que la protection que les consuls out le droit 
et le devoir d'exercer dans I'intdrSt de la s^nrit^ de leurs nationauz 
devienne iuefficaoe et impuissante, le gouvememeDt francs ee reserve, 
ainsi que I'a fait la cour de RubbIc, d'aviser immMiatement ou m^me 
de revenir au regime actuel, sans attendre la p^ode qtiinquennale 
d'essai." ^ 

' Letter of Frencli Miniater of Foreign Aflaira to French Consul-General in Egypt, 
16th October 1876.— Borelli, p. ciiii 
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CHAPTER XV 

THB PBIVIMGB OF JDRISDICTION SmCK THE RBFOEM OF 1876 

Thb Privilege of Juriadiction wm very considerably modified by 
the institution of the Egyptian Mixed Tribunala in 1876. The 
principal result of the reform was to reduce the competence of 
the Consular Courts; but, although greatly reduced, the jurisdic- 
tion of the consuls was not abolished. They still retained their 
competence in questions of personal statute, in actions where both 
parties were their nationals, and in cases of crime and delict where 
the accused was their fellow-subject. There were in Egypt, after 
1876, two distinct classes of courts, and each of these classes could 
be sub-divided into three distinct systems of courts; the primary 
division .was into Courts of Personal Statute and Courts of Real 
Statute. In the first class were included the Consular Courts, the 
Moslem Courts, and the Courts of the non - Moslem Religious 
Communities; in the second class were the Mixed Courts, the 
Native Courts, and the Consular Courts. This chapter will be 
confined to the consideration of the Mixed and Native Courts ; the 
Moslem and non-Moslem Religious Courts will be considered in a 
subsequent chapter ; while the Consular Courts will only be dis- 
cussed incidentally, since their regulation and organisation depends 
upon the Law of the State, which the consul himself represents.^ 
They are in consequence not Egyptian Courts. 

' The British Consular Courts in and au Assistaut Judge, with the necee- 

Egypt are at present r^ulated by the sary staff cf officers aud clerks. The 

Ottoman Order in Council of 6th Assistant Judge also acta as Registrar. 

August 1899. The following sunuuary ... A Court styled His Britannic 

given by Mr. Tarring is still sub- Majesty's Court for Egypt is to ait 

stantially correct. " For the Ottoman ordinarily at Alexandria or Cairo, 

Dominions a Court is constituted to Bit with a Law Secretary (who is to hold 

at Constantinople, styled His Britan- a commission as Vice-Consul, and act 

nic Majesty's Supreme Consular Court as Registrar), and the necessary staff 

for the dominions of the Sublime Otto- of officers and clerks. . . . His M^esty's 

man Porte ; presided over by a Judge Consul-Oeneral at Constantinople is to 

«• H 
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The Mixed Courts were inaugurated on 28th June 1875, and 
commenced to sit on lat February 1876. The Powers had con- 
sented to their institution for a period of five years. The privil^^ 
of the Capitulations, however, which had not been expressly abro- 
gated, were maintained, and the right to revert to the system in 
existence before the Reform was reserved in the event of the nerw 
scheme not proving a success. The continuance of the system of 
Mixed Courts has, however, been repeatedly consented to by inter- 
national agreements, the period of continuation being sometimes 
for five years, but at others tor only one year. Thus the Powers 
^reed for the renewal of the Mixed Courts for a period of five 
years in 1884, 1889, 1894, and 1900, and for one year in 1881, 
1882, 1883, and 1899; the last international agreement on the sub- 
ject was in 1905, when it was ^reed that the Mixed Courts should 
be maintained till 31st January 1910. Certain modifications were 
f^reed to in the constitution of the courts in these different conven- 
tions. In the account given of the Mixed Courts these modifications 
are given effect to, and the description is, therefore, of the Mixed 
Courts as defined in the R^glement d'organisation judiciaire modified 
by subsequent international sgreements. 

The Mixed Courts consist of three First Instance Courts, which 
sit at Alexandria, Cairo, and Mansourah,^ with a Court of Appeal 
sitting at Alexandria. The Court of First Instance at Alexandria 
has a Bench of eighteen judges, twelve of whom are foreigners and six 
natives ; the court of Cairo haa thirteen fore%n and dx native judges ; 
the Mansourah court has six foreign and three native judges ; wMle 
the Court of Appeal has a Bench of fifteen ju(%eB, ten of whom are 
foreign and five native. All these juices are appointed by the 
I^yptian Crovemment, vrith the approval of their own Govem- 

be the Judge of the Supreme Court right of appeal exists, under certain 
. . . The Asaiatant Judge of the conditions, from the Court of Egypt 
Supreme Court is to hold a commia- or any Provincial Court to the Supreme 
sioE Sfl Vice-Conflul from His Majesty, Court, and from the Supreme Court, 
. , . His Majesty's Consul at Alex- under certain conditions, to His Majesty 
andria is to be the Judge of the Court in Council. — Tarring, pp. 47 to 53. 
of Egypt. . . . Every Consular officer, ' The Court of Mansourah originally 
commissioned and uncommissioned, sat at Zagazig, but was transferred to 
with such exceptions as the Secretary lamailia, and then to Mansourah, to 
of State or the Supreme Court thinks be suppressed in 1681 and later re- 
fit, holds and forms a Provincial Court in^tuted at Mansourah by a Decree 
for and in his Consular district" A of 9th June 1887. 
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ment in the case of foreigD judges.^ In r^rd to the judgee of 
Fiiet Instance, all the Powers are on an equal footii^, so that each 
is entitled to two juices ; but the great Powers have stipulated that 
their repreaentativea shall not be sent to Mansourah. The judges of 
the Court of Appeal are appointed in the same manuer, but Austria, 
France, Germany, Great Britain, Italy, Russia, and the United States 
of America have stipulated that they shall each have a judge of 
the Court of Appeal In r^ard to any judgeships in the Court 
of Appeal beyond this number, the Egyptian Government have an 
entirely ^-ee hand, and at present the additional judgeships are held 
by judges from Greece, Belgium, and Portugal. At the head of the 
Cairo First Instance Court, and of the Court of Appeal, there is a native 
president appointed by the Egyptian Government ; but the powers 
of these presidents are purely honorary. The duties of president, in 
each of these courts, are performed by a vice-president or deputy 
vice-president, who are appointed by the vote of their respective 
courts to hold office for one year. There are two chambers in the 
Court of Appeal, and they are presided over respectively by the 
vice-president or the deputy vice-president, or, in their absence, by 
the senior member present. To insure the absolute independence 
of the Judges of the Mixed Courts, they are all, whether natives 
or foreigners, declared to be irremovable;^ and to prevent any 
indirect influence of the Government they are absolutely prohibited 
from accepting any " distinctions honorifiques ou mat^rielles " from 
the Egyptian Government* The official languages authorised to be 



ne sera d^finitivement admise qii'apr^ 
ce dfilai d'ipreuve." 
des jugea appartiendront au gonver- * B^lementd'oi^iiisatioujiidiciaire, 
nement Sgyptien; mais pour fitre Articles 81 to 24 : — 
rasmiri lui-ni6me Hur les garanties que Article 21. " Lea fonctions de tnagis- 
pr^nteront lea personnea dont il fera trat, de greffier, commis-greffler, inter- 
choix, il s'adreaaera ofBcienaement auz prite et huisaier aeront incompatiblas 
ministrea de la justice h I'^tranger, et avec toutes antres fonctions salaridea 
\ que lea personnea muniea et avec la profeaaion de D^gocianL" 



de racquiescement et de I'autorisation Article22. "Leajugesneaeront point 

de leur goovernement." I'objet, de la part de radroiniatration 

* Ri^lementd'oi^niaationjiidiciaire, ^gyptieniie, de distinctions hoaoritiquea 

Article 19. "Lea jugea qui compoaent ou mat^riellea." 

la cour d'appel et lea tribunaux aeront Article 23. "Totis les jugea de la 

inamoviblea. mSroe cat^rie recevront les mSmea 

" L'inamovibilit^ ne subaisteis que appointements. L'acceptation d'une 

pendant la p^riodequinquennale. Elle rimua^ration, ea dehors de ses ap- 
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used in the courts are Arabic, Italian, French, and English.* The 
E^glement d'organisation judiciaire also provides for a Parquet with 
& foreign Procureur-G^n^ral, registrars,' interpreters, and the neces- 
aaiy staff of clerks and ofBcers. Provision is also made for the 
institutioa and otganisation of a Bar. 

The territorial jurisdiction of each of the First Instance Courts 
is as follows : — (1) The Court of Alexandria has jurisdiction in the 
Moudiriahs of Beheira (includii^ Rosetta) and Gharbiah (with the 
exception of certain villages and the districts of Talkha, Sherbin, 
and Samanud), and in certain villages of Menoufia ; (2) the Court 
of Cairo has jurisdiction in the Moudiriahs of Crhalioubiah, Menoufiah 
(with the exception of certain villages^ and Upper Egypt to the 
frontiers of the Sudan, blether with certain villages in Gharbiah ; 
(3) the Court of M(msaurah has jurisdiction in the Moudiriahs of 
Dakhaliah and Sharkiah, as well as in the districts of Talkha, Sherbin, 
and Samanud in the Moudiriah of Gharbiah, and in the districts of 
Port Said, Ismatlia, Suez, El Arish, and the Sinai Peninsula. Each 
of these Courts, within its territorial circumscription, has a civil and 
commercial jurisdiction, as well as a certain hmited competence in 



pointemente, d'une augmentation des 
appointements, de eadeaux de valeut 
ou d'atitres avantages mat^riela, en- 
tratne, pour le juge, la d&:h£aiice de 
I'emploi et du tmit«ment, sans aucun 
droit k une indemnity." 

Article 24. "La discipline des jugea, 
des officiera de jiiatice et des avocata, eat 
i^serv^ k la cour d'app&L La peine 
disciplinoire applicable aux jugea, pour 
les foiU qui compromettent leur honor- 
abilit^ comme mogiatrata ou I'ind^pend- 
ance de leuia votes, sera ta revocation 
et Is perte du troitement sans aucun 
droit k une indemnity La peine ap- 
plicable aux avocats, pour les faits qui 
compromettent lenr honorabilitd, sera 
la radiation de la Uste des avocata 
admis k plaider devant U cout. Le 
jugement devra Stre rendu par la couc, 
en r^nnion g^n^role, k la majority dea 
troig quorta de conseilters presents." 

1 Circular of l&tb January 1905. 

■ R^lement d'organisation judiciaire. 
Articles 6, 7, and A :— 



Article 6. " n y aura, prfea la cour 
d'appel et pr^ cbaque tribunal, ua 
gieffier et pluaieurs conunia-greffiers 
asserment^ par lesquela il pourra ae 
faire remplocer." 

Article 7. " II aiira aiissi pria la cour 
d'appel et prfe cbaque tribunal des 
interprfetea asBermeiit^ en nombie 
auffisant, et le personnel d1iui»ieTS 
n^ceasaire qui aeront cbat^^ du ser- 
vice de I'audience, de la signification 
des actea et de I'ex^cution dea aeo- 
tences." 

Article 8, " Lea grefBers, huiasiera et 
interpr^tea seront d'abord nommfs par 
le gouvemement ; et quant aux gref- 
fiera, ila seront choisis la premiere foia 
k I'^tranger, pai'mi les officiers minis- 
tdriela qui exercent ou qui out d&jk 
exerc^, ou parmi les peraonnea aptes 
it remplir les mSmes fonctiona it 
retraiiger. Les greffiers liuissiera et 
int«rpi'6tes pourrout ctre rdvoqufa 
par )e tribunal auquel ils seront 
attach^" 
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penal matteni. Each First Instance Court has a "Tribunal des 
'SatiTiB," and a Summary Court tor both civil and commercial oases, 
as well as an ordinary Civil Court and an ordinary Commercial 
Court. They have also a Court to try police contraventions, a Court 
to try cases of delict, and a Council for the " instruction " of cases 
of crime or delict. The Court of Appeal hears appeals in civil and 
commercial cases, acts as an Assize Court for the trial of crimes, 
and aa a Court of Cassation in penal cases. 

The "Tribunal des B^f^r^" consists of a single ju^e, who 
must be a foreigner, and who is appointed for one year from among 
the judges of the First Instance Court of the district. The duties 
of this Court are described in article 34 of the Procedure Code:^ 
"Le tribunal des r^f^r^s . . . statuera contradictoirement, tant en 
mati^re civile que commerciale, sur les mesures urgentes k prendre, 
sans prejudice du fond, et sur I'^x^cution des jugements, sans pre- 
judice des questions d'interpr^tation." The Summary Court consists 
of one judge, who must also be a foreigner, and who is appointed in 
the same manner as the judge of the " Tribunal des R^f^r^s." His 
duties are defined in Article 14 of the R^glemeut d'organisation 
judiciaire: "Les tribuuaux ddl^gueront un ji^e qui, agissant en 
quality de juge de paix, sera charge de concilier les parties et de 
juger les affaires dont I'importance sera fix^ par le Code de pro- 
cedure."* The first duty of a Summary Court judge is to prevent 
litigation as far as possible by trying to conciliate the parties; in 
cases within the competence of his Court, this duty is always imposed 
upon him, but in other cases only at the request of one of the 
parties.' The competence of the Court extends to all civil and 
commercial cases of a value which does not exceed 1000 piastres 
without appeal, and of the value of 10,000 piastres with appeal, also 
in last resort up to a value of 1000 piastres, and with appeal up to 
any value in reference to the following matters: — {a) Actions for 
payment of rent of houses or farms, the validity of the seizure of 

' The procedure ia described in eK^cutoirea et dea jugemeuU on sur 

Articles 136 to 146 of the Procedure dee mesures urgentes k prendre, sans 

Code, Article 136 is in the following prejudice du fond," 

terms: "Le president du tribunal de ' ProcedureCode,ArticIe28,modified 

T&iiTi tiendra, k des jours et heiires by the Decree of 86th March 1900, and 

fixes, qui seront d^termin^ par le Article 29. 

r^lemenl, des audiences dans les- ' R^emeiit 0£ndral Judiciaire, 

quelles il lui sera Titit& lea contesta- Articles 97 to 106. 
tions urgentea sur rex.&:utioD des titres 
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movables, fumiBhing places let, notice of cancelling of contract, or 
expulsion from places let, when the amount of the lease does not 
exceed 1000 piastres a year; (b) actions in reference to damage to 
fields, fruits, and crops, care of canals, the payment of wages of 
servants, workmen, or employ^B. A^ with appeal, all possessory 
actions founded on acts committed within the year of possession, 
where the ownership is not contested, actions in reference to 
boundaries, and in reference to the distance fixed by law or custom 
for constructions, or injurious works or plantations. The Summary 
Court has also the right to decide finally in all cases allowed by 
the law, or if the parties consent in all cases voluntarily submitted 
to it by the parties. 

The ordinary Civil Court consists of a Bench of five judges, of 
whom three are foreign and two native. A foreign judge, who is 
either the vice-president or the deputy vice-president of the Court, 
presides. It acts as an Appeal Court in all cases iu which an 
appeal is allowed from the Summary Courts, except in reference to 
possessory actions, r^int^grande, and actions in respect to leases of 
wakf lands, which are taken before the Court of Alexandria. It 
acts as a First Instance Court in all civil actions the value of which 
is indeterminate, or is greater than 1000 piastres; it also acte as a 
Court of First Instance, but without appeal, in all cases of a value 
less than 10,000 piastres which are not within the competence of 
the Summary Court.^ The ordinary Commercial Court also consists 
of five judges, of whom three are foreign and two native, but this 
Bench is assisted by the presence of two asBeasore, who are chosen 
from among the more important merchants, one being a foreigner 
and the other a native. At the commencement of each year a list 
of assessora is prepared, and from this list two are chosen for each 
case. A foreign judge presides. The Court sits in first instance in 
all commercial cases which are not within the competence of the 
Summary Court, and without appeal in all commercial cases where 
the value is less than 10,000 piastres.' The Court of Appeal has 
two chambers, each of which has a Bench of eight judges, five of 
whom are foreigners and three natives, one of the foreign judges 
acting as president. Its competence includes appeals from the 

' ProcedureCode^Articles3Sand390, ' ProcedureCode,Article33,modifie 

modified by the Decree of 26th March by the Decree of 26th March 1900. 
1900. 
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Courts of First luatance, whether civil or commercial, and certain 
appeals from the Summary Courts. There is ao Court of Cassation 
for oivil or oonmiercial cases. 

The penal jurisdiction of the Mixed Courts inoludes police 
contraventions committed by a foreigner gainst another foreigner 
or a native, and certain delicts and crimes committed by or against 
the judges and officials of the Mixed Courts. The Court competent 
to try police contraventions consists of a single foreign judge 
appointed in the same manner as the Summary Court Judges, 
appeal being allowed in cases where the penalty inflicted was 
imprisonment ; there may also be recourse in cassation. The Court 
competent to try delicta ooneiete of two foreign judges and one 
native judge, assisted by four assessors, chosen for each case from 
lists furnished by the consuls and local authorities for each year. 
All the assesBors should be foreign if the accused is a foreigner, 
and two should, if possible, be of the same nationality as the accused.' 
"When a native is the accused a difficulty ariaes which it is hoped 
will be removed by the acceptance of the I^yptian Government 
proposal made to the International Commission at present sitting. 
The proposal is in the following terms : — " Si I'inculpS est indigene, 
ou si des poursuites sont dingoes contre des Strangers et contre 
des indigenes, la moitiS des asseeaenrs sera ind^^e." ^ The Court 
competent to try crimes is called an Assize Court, and consists of 
three Judges of the Court of Appeal, of whom two are fore^ and 
one native. They are expressly delegated for the purpose at 
the commencement of each year by the General Assembly of the 
Court." This Court is assisted by twelve jurymen, the arrangements 
in regard to whom are the same as in the case of the aasessoiB in 
delicta.* The Court of Cassation consists of five foreign and three 
native judges. It is a chamber of the Court of Appeal, but in cases 
coming from the Assize Court no judge who eat in the Assize Court 
may sit in the Court of Cassation. Cassation is only allowed when 

■ I^glemeat d'organisation judici- ceases to be poseible, and the accused 

aire, title II. Article 3, modified by draw lots to determine which of them 

Decree of 26th March 1900. When are to be tried by their own asaeasors. 

there are several accused and they are ' Now accepted, Decree, Dec 24, 1906. 

foreigners of different nationality, they ' R^jlement d'organisation judici- 

should, wherever possible, have at least aire, II. Art 4. 

one assessor of their own nationality ; * Decree, Dec. S4, 1906. 
but where there are more than four this 
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there haa been a sentence of condemnfttion — (a) If the fact mentioned 
in the judgment does not constitute a punishable offence; or {b) if 
the law hae been improperly applied; or (c) if there haa been some 
eubetantial nullity in the procedure.' A special council of two 
foreign judges and one native judge performs the duties of exaniin- 
ing magistrate. Its duties do not extend to police contraventions, 
but " toutes les poursuites pour crimes et ddlite feront I'objet d'une 
instruction qui aera soumise k la ch&mbre du conseiL" ' 

The present situation in r^ard to appeal is open to considerable 
criticism. There are two chambers in the Court of Appeal at Alex- 
andria, and each of the three First Instance Courts act as Appeal 
Courts from the Summary Courts of their district. The result might 
very well be that the same point should be raised in two cases which 
might come before two Appeal Courts at the same moment, and 
these Courts might give different decisions, thus leading to the 
existence of two coDflicting decisions, which would be final and ot 
equal weight.' The Egyptian Government submitted a scheme to the 
International Commission of 1904, whereby these difficulties should 
be met by providing "machinery for bringing disputed points of 
law before the Gener^ Assembly of the Court of Appeal, with a 
view to settling the law." This scheme unfortunately did not meet 
the approval of the Commission, who decided not to modify the 
present position in reference to appeals from the Summary Courts, 
but made the following proposal in reference to the solution of the 
difficulty as it affected the Court of Appeal: — "Toutes les fois que 
dans I'examen d'une affaire, I'une des deux Chambree de la Cour 
estimera que sur le point de droit i. d^ider, il y a contrariety 
d'arrSts antthieurement rendus, et sera d'avis de s'lkiarter d'une 
jurisprudence anterieure, elle pourra ordonner la r^ouverture dee 
debate et renvoyer la cause devant la cour enti^re, qui se completera, 

•Code of Criminal Instmction, before the AleiaDdria Court of Appeal, 

Articlea 153, 164, 176, 260^ and 258. have been dealt with by the three 

' R^lement d'oi^anisBtion judi- Tribunals of First Inatoiice under the 

ciaire, title II. Articles 8 and 18 to 21, Decree of 26th Hareh 1900. Moreover, 

and the Code of Criminal Instruction, there ia, at times, a mote or lesa marked 

chap. viii. disagreement in the view ot certain 

' "In the Mixed Tribunals system questions taken by the two Chambers 

there is no Court of Cassation, and this of the Court of Appeal, and no 

inconvenience has become more marked machinery is provided fur settling th« 

nnce the appeals from the Summary law upon such matters."— The Judidsl 

Courts, instead of going, as heretofore, Adviser's Report of 1904, p. 60. 
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en caa d'abaence ou d'empSchement d'un ou pluaieurs oonaeillere, 
par les jugee de premiere instAnce. II n'y aura paa lieu ii la 
T^cusatioD p4reniptoira Le Miniature public donnera see con- 
clusions par ^crit."* There is a somewhat Bimilar practice in the 
Court of Session in Edinburgh. When a case comes before either 
Division of the Inner House, involving a point of law which haa 
previously been decided by the other, and the Division considering 
the question cannot agree with the previous decision, the two 
Divisions form themselves into a single court of seven judges and 
reconsider the whole question. The Judici^ Adviser, in referring 
to this decision in bis Beport for 1904, makes the following 
remarks : ' " It is to be hoped that it may prove a palliative, in a 
certain d^ree, for the evils referred to ; but it is most regrettable 
that it should have proved impossible to devise any scheme for 
remedying the contradictions and divei^ences in the decisions 
of the Tribunals of First Instance, sitting in appeal, because 
many of the questions with which they have to deal never came 
before the Court of Appeal at all It is only fair, however, to 
state, while on this subject, that the contradictions and diver- 
gences in question — for the settlement of which it was so very 
desirable to provide — are due far less to any fault which 
could be found with the personnel of the Mixed Tribunals, than 
to the intrinsic defects of the law provided for the judges to 
administer." 

The competence of the Mixed Courts, as contrasted with the 
Native and Consular Courts, is determined by the general principle 
that they are exclusively competent in all civil and commercial cases 
between foreigners of different nationalities or between natives and 
foreigners," the Consular Courts having competence in such cases 
where both parties are of the same foreign nationality, and the 
Native Courts where both parties are native. The Mixed Ooorta 

■ Now law hj decree, 24th Dec 1906. Strangers ou entre Strangers de mSme 

* The Judicial Adviser's Beport for nationaliU ou de nationality diffdr- 

1904, p. 01. entes. 

' Cea tribunaux connattront seuls La Municipality d'Alexandrie, dans 

des conteatations en mati^re civile et sea rapporta avec indigenes, n'eat pas 

commerciale entre indigenes et^trangera justiciable dea tribunaux mixtes. R^- 

et entre Strangers de nationality differ- kment d'oTganisation judiciaire, Article 

entea, en dehors du statut personnel. 8 as modified by Decree, 26th March 

lis connaitront senletneut des actions 1900. 
r^elles inimobili^res entre indig^es et 
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have also competeace in all actions referring to immovable property 
in which a foreigner is interested, and that even when the two 
parties are foreigners of the same nationality ; but the Native Courts 
are competent when both parties are natives.^ The question of com- 
petence thus depends on that of nationality. What, then, does the 
E^lement d'oi^anisation judioiaire mean by " Stranger and ind^^ne?" 
All Ottoman subjects are considered natives, and all non-Ottomans 
fore^ers,' and it is not necessary that the foreigner's Government 
should have received Capitulations or have been a party to the 
institution of the Mixed Courts. Persons under the " protection " of 
a foreign State are also regarded as under the jurisdiction of the 
Mixed Courts. Such persons were, under the Capitulations, entitled 
to the same privileges as subjects of the protecting State, and since 
the Capitulations continue to subsist, except in so far as they have 
been expressly abrogated, and this question was left un^tered, 



' " La competence baa^ sur la nature, 
r^lle immobiliftte de la demande doit 
a'entendre reatteinte aux actions entre 
^tiangera et indigenes et entre Strangers 
de la in£me nationality. Elle ne aauiait 
£tie et«ndue aux actions r^ellea inuno- 
bili^res entre indigenes. 

"En cas de contestation de la part 
du defeudeur,il incombe au deniandeur 
de fournir la preuve qu'il appartient 
k une nationality diff^rente de celle 
du difendeur, ce fait constituaut la 
condition easentielle de la competence 
des tribunaux miztes k connattte de 
Taction."— Alexandria, 17th May 1876, 
E. 0. i. p. 67. 

» Alexandria, Ist Marcb 1877, R. O. ii. 
p. 157, Peraians held to be " Strangers." 

"Lea tribunam de la Beforme aont 
seuls competent^ k conuattre des con- 
testations entre indig^es et Steangers ; 
par le terme ' 6trongers,' il faut ent«ndre 
toutes peiBonnea non originaiies du 
pays. 

"L'adheaion k la nouvelle organisa- 
ticm judiciaire n'^tait neoeasaire que de 
la part des pniaaancea dont lea siyeta 
jouiasaient dea droita et privilJgea 
gaiantia, soit par lea capitulations, eoit 
par dea usages eitenaifa de cellea-ci. 

" Le traiU du 20 decemlire 1676 entre 



la Sublime Porte et le gouvemement 
persans teconnaft explicitement aux 
sujets persans la quality d'Stiangers, et 
stipule qu'ils eeront trait^a 8ur k pied 
de la nation la plua favoria^e. 

"Oe traite, pav cela qu'il a it& con- 
tractS k une Spoqiie oil la Reforme 
judiciaire igyptienne itait d&jk en 
vigueur, est tout autant applicable, en 
ce qui conceme tea dispositions pro- 
mulgu^es en Egypte, pour r^ler les 
int^rets des Strangers, qu'en ce qui 
conceme les avantages gSneraux ac- 
cordSa aux Strangers rSsidsnt dans les 
autres parties de I'Empire ottoman." 

Alexandria, 8th June 1879, R. 0. iv. 
p. 390, Bubjecta of Morocco held to be 
" etrangera." 

"Le Maroc, jouiaaant d'une entiire 
autoDomie politique et ^tant gouvemS 
par ua aouverain indSpendant de I'em- 
pire ottoman, sea sujets doivent €tre 
conaider^a comme Strangers et, partant, 
ils aont juaticiables des tribunaux de la 
R^forme dans leura rapporte avec les 
sujets locaux." 

The some decision was given in 
reference to subjecta of Algiers. — Alex- 
andria, 16th February 188S, R. 0. viL 
p. 93. 
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protected perBons are still entitled to the same privil^es as aubjects, 
that is to Bay, they are under the juriBdiction of the Mixed Courts. 
Nationality ia, as a rule, determined by a consular certificate in the 
case of a foreigner,^ and by a certificate from the local authority in 
the case of a native ; and, if there is any eonfiict, it must be decided 
diplomatically, the case being adjourned until the n^otiations are 
finished. A change of nationality by one of the parties during the 
course of the action does not affect the question of competence: 
"Le changement de nationality dea parties, aurvenu dans le coars 
du proc^, ne sanrait avoir pour effet de modifier la competence 
du tribunal mixte."* 

The result of these decisions has been to extend the jurisdiction 
of the Mixed Courts beyond what might have been expected from 
the original article of the R^lement ; but the absolute incompetence 
of the Native Courts during the earlier days of the Mixed Tribunals 
led all parties to concur in this extension, and, as we shall aee later, 
the natives themBelves did all in their power to escape from the 
jurisdiction of their own courte, and have their actions tried by the 
Mixed Courts. One of the most important methods by which the 
Mixed Courte increased their competence, to the disadvantc^ of both 
the Consular and Native Courts, was by the development of the theory 
of Mixed Interest. The R^glement d'organisation judiciaire, in defin- 
ing the competence of the Mixed Courts, limits it to cases between 
foreigners of different nationalities, or between foreigners and natives, 

■ " Lea certifi<»t:3 de raiitoribi con- d^fendeur, ne s'oppoee paa & ce qu'im 

Hulaire declarant fonnellement qii'un procte comp^t«mnient introduit et 

individu est consid^r^ comme aujet de poursuivi devout ces tribunaux soit 

la nation dont cette autorit^ re]6ve, foDt continue et terming devant tes monies, 

preuve de la nationality d^clar^ dans selon la r^le : ' Ubi imtium Hn finem. 

ces certificats." — Alexandiin, 7th Decern- habere dtbet judicium.' " — 2nd Dei^mber 

ber 1876, R. 0. ii. p. 38. For conflict, 1880, E, 0. vi p. 20. 

see Alexandria, 19th April 1976, E. 0. "Lea tribiinaui de la IWforme, com- 

i. p. 31. p^temmeut saisis de la connaigHance 

' Alexandria, lat Jtme 1881, R. 0. vi. d'un litige entre parties de nationality 

p. 184. ditHrentes, continuent d'etre coinp6- 

" Le changement d'etat survenii chez tenta pour statuer sur la contestation, 

une des parties, Jt moins qu'il n'aitpour dana le caa oil, par auite de changement 

efTet de la aouativire d'une mani^re de nationality de I'une des partiea, 

absolue & la juridictiun dea tribunaux survenu dana le coura de I'instance, lea 

de la R^forme et de lui constituer une partiea ont eess£ d'appartenir b. dea 

position privil^^ telle j> ne le faire nationality dilKrentes." — Slat April 

d^pendre aucunement de ces tribnnaux, 1881, R. 0. vi. p. 154. 
soit comme deoiandeiir, aoit comme 
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but in practice there are a very large number of transactdons in which 
more than two parties are interested; and it is not seldom that some 
third party may be interested indirectly. The question raised was 
whether the Mixed Courts should be considered competent if this 
third party was a foreigner. After considering the cases decided in 
reference to this question, there can be no doubt that it has been the 
uniform practice of the Mixed Courts to claim competence whenever 
there was the sl^htest excuse for so doing. The principle may be 
stated as follows : " The competence of the Mixed Courts is not deter- 
mined simply by the nationality of the parties to the case, but also, 
and more especially, by the nature of the interests involved in the 
action. As soon as a 'mixed interest' clearly arises in any case 
brought before the Courts, the Mixed Courts should have jurisdiction, 
even if the parties to the case are of the same nationality, native or 
foreign. As a result, so soon as a ' mixed interest ' appears in an 
action brought l)efore the Consular Courts by two fore^ers of the 
same nationality, or before the Kative Courts by two natives, the 
Consular or Native Coiirte should, ipso facto, cease to have com- 
petence ; and all the procedure which passed before the appearance 
of the 'mixed interest' should be considered as not having taken 
place, this procedure being entirely without effect in regard to the 
third party, whose intervention has given rise to the 'mixed 
interest.' " * 

Article 13 of the R^lement d'organisation judiciaire justifies 
the theory of Mixed Interest, at least in one particular case : " Le 
seul fait de la constitution d'une hypoth^que, en faveur d'un i^tranger, 
sur les biens immeubles, quels que soient le possesseur et le proprii^- 
taire, rendra ces tribunaux comp^tents pour statuer sur la validity de 
I'hypoth^ue et sur toutes sea consequences, jusques et y compris la 
veute foret5e de Timmeable, ainsi que la distribution du prix." The 
practice of the Mixed Courts has, however, extended so far that the 
Egyptian Government was forced to intervene by submitting certain 
reforms, limiting the theory, to the International Commission which 
sat in 1898. These reforms, unfortunately, met with little or no 
success. The theory may be considered from two points of view. 
The "mixed interest" may arise, on the one hand, by the appearance 
of a third party who has an indirect interest in the subject of litiga- 

> Du SausEiB, vol. ii. p. 3S7. See also Europ^na en Egypte," Paris, 18M^ 
Lamba, " La Condition Juridique dei pp. 133 to 163. 
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tion — this may be the case in bankruptcy, saisie arrfit, aesignment, 
or ae the result of the r^istration of a title in the Mixed Courts; or 
it may result, on the other hand, from one of the parties to the case 
being a juristic person, an individual member of which is a foreigner, 
as is the case in certain of the Egyptian Administrations and in 
certain Limited Liability Companies. 

The application of the theory of "mixed interest" to cases of 
bankruptcy is of frequent occurrence. If one of the creditors belongs 
to a diSerent nationality from that of the bankrupt, a mixed interest 
arises, and the case must come before the Mixed Courts. It is 
sufficient if this creditor's interest should only appear after the 
procedure has commenced, and this appearance will nullify all pro- 
cedure which may have taken place before the Consular or Native 
Courts.* In a Saisie Arr^t, arrestment, or garnishee order, the case 
is equally simple, since there are three persons involved; and the 
application of the theory of mixed interest to this case has led to it 
being used as a method of escaping the jurisdiction of the Native 
Courts. An example will show bow the practice was carried out. 
" A native creditor, having a dispute with his native debtor, would 
garnishee a foreigner, who, as he alleged, owed money to his debtor, 
and obtain an injunction forbidding him to part with any sums he 
might otherwise have paid to the latter ; or, where two natives were 
engf^d in a law-suit before the Native Courts, a foreigner, by a 
collusive arrangement with the defendant, would attach some 

' "Le tribunal mixtede commerce est "1^ nii»e en ^tat de faillite est le 

competent pour dtSclarer la faillite d'uu premier acte de la liquidation ginimle 

commerfant, qiioiqu'elle wit demand^ toi-cde des biens du dibiteur, liquidn- 

par un seiil chancier de la meme tion qui a le caractire d'une conteata- 

nationfllit^ que le failli, si d'aiOeura tion judiciaire. 

il r&ulte des pifeces produitea qii'il " Du moment oA dana une faillite lea 

existe d'aiitres cr^anciers appartenant i int^rtts de petBonnea appartenant k des 

diftiSrentea national it«5B."— Case quoted nationality difF^rentes sent engages, la 

by Borelli, p. 6, Alexandria, Slst competence dea tribunaux miites ne 

March 1B81, El Chamakl C. Faillite saurait Stre contestie. 

Onar Zasiiari. Also, in the same sense, "Si la faillite a d^jiifiti d&larte par 

Alexandria, 8th February 1877, R. 0. un tribunal consiilaire, lorsqu'il n'y 

ii. p. 105. avnit d'int^reas^ connus que des cr^an- 

"En matiire de cflntestations entre ciera appartenant Jt la nationality du 

sujets de nationality diff^rentea, la failli, ce tribunal, alota competent, se 

r^le est la competence dea tribunaux trouve dessaisi par le seul fait de I'in- 

de la Reforme ; I'eiception est la com- tervention de crianciers de nationality 

petencedelajnridiction consulaire pour diS^rentes." 
les affaires relatives au statut personnel. 
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imaginary sum, said to be owed to him by the plaiatiff, and claim 
that in the event of judgment for the plaintiff the debt should be 
paid by the defendant to himself, and not to the plaintiff in the 
action. In both these caaes the jurisdiction of the Mixed Tribunals 
was held to be immediately founded, and all further action on the 
part of the Native Courts forthwith paralysed." ' The matter was 
brought before the International Commission of 1898, and l^islation 
introduced to prevent the abuse to some extent.^ Another method 
of transferring a case from the competence of the Native Courts to 
that of the Mixed Tribunals is also connected with this theory of 
mixed interest. It arose in reference to assignments of claims. If a 
contract existed between two natives, but the creditor assigned his 
right to a foreigner, the Mixed Courts became competent The , 
impropriety of this procedure was a^ravated by the fact that it was 
entirely contrary to the principles of Mohammedan Law, since, 
according to that law, no pecuniary claim can be transferred by the 
creditor without the consent of the debtor. The International Com* 
mission of 1898 remedied this defect by enacting that "purely civil 
eugagementa contracted between natives cannot be assigned save 
with the consent of the debtor, which shall be proved by a document 
in writing, or by recourse to the judicial oath." 

The competence of the Mixed Courts in reference to immovable 
property* extends to all actions between foreigners or natives, or 



1 The Judickl Adviser's Report, 1699. 

* "Where a foreigner is gamisheed 
hy a native in respect of « debt owed 
to the latter by another native, the suit 
concerning the validity of the attach- 
ment shall be brought before the Mixed 
Tribunals, but the dispute cunceniing 
the claim itself, as between the two 
natives, shall ::ontiuue to be subject to 
the jurisdiction of the Native Courts." 

*' If, during the continuance of a suit 
between two natives before the Native 
Conrts, a foreigner attaches the htig- 
ious claim, this attachment shall only 
take effect upon whatever sum the 
Native Tribunals may adjudge to be 
due, and the attaching creditor shall 
not be enabled to take action against 
the person ganiiaheed until the suit is 
terminated, save in the case of collusion 



between the debtor and the person 
gamisheed, or when the parties them- 
selves put an end to the suit." 

* The question of what actions in 
regard to immovable property are 
included in this article has caused 
some difficulty. It has, however, been 
very fully discussed by Du itausas, 
voL ii. pp. 354 to 357, who sums up 
the matter as follows : — " En r^alltti, la 
legislation mixte, ccuvre pratique sans 
pretention doctrinale, ignore la classifi- 
cation des actions inunobilibres en 
actions rdelles et actions peraonnelles ; 
elle reconuait nne seule closse d'actions 
immobiliferea qui comprend les actions 
pcrsonnelles immobilibres et les actions 
r^elles immobili^rea proprement dites, 
et elle confond les unes et les autres 
sous ta denomination unique d'actions 
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between foreigners, even when they are of the eame nationality. A 
certain amount of doubt had arisen as to the meaning of the last 
sentence of the article of the R^glement, "personnes appartenant h 
la m€iDe nationality" The Mixed Court of Cairo held that this 
included actions brought by one native against another, while the 
Court of Alexandria held that such cases were within the competence 
of the Native Courts. The question was brought before the Inter- 
natioaal Commission of 1898, which decided iu favour of the Court 
of Alexandria, and the Decree of 26th March 1900 made the necessary 
amendmentB. The question of mixed interest, in this connection, 
arose in reference to the system of registration of title as practised in 
Egypt. There are in Egypt three distinct authorities having power 
to roister titles transferring immovable property or constituting real 
rights. These are the Mixed Courts, the Native Courts, and the 
Mehkemah. There are two forms of registration — transcription in 
the case of titles transferring ownership or constituting a real right, 
and inscription as in the case of a security of hypothec. The Mixed 
Court of Appeal has held that a mixed interest arises from the fact 
of a forever inscribing a right of hypothec at the registry of the 
Mixed Courts, and that thereby they acquire exclusive jurisdiction 
in reference to the immovable, and that all acts of the Native Courts 
which tend to modify the situation of the immovable are rendered of 
no effect.! 

The second form of the theory of Mixed Interest is beet explained 
by realising that there are two kinds of juristic person in Egypt. 
The first has a " Native " personality, and comes within the jurisdic- 
tion of the Native Courts in all its dealings with natives ; while the 
second has an " Egyptian " personality, and its dealings with natives 
are within the competence of the Mixed Courts. But both classes of 
juristic persons, whether " Native " or "Egyptian," are Egyptian in 

rfellea immobilizes, car ellc Gonflidftre, toutea lea actions immobiliirea entre 
non pas, k vrai dire, leur fondement, Strangers appartenant k la mSme 
mala le but anqtiel ellea tendent, qui nationality Cette competence ex- 
eat, quel que soit ce fondenient, la elusive existe, d'Hilleure — et aucun 
reconnaieaauce ou I'exercice, I'attribu- doute ue pent a'^lever Bur ce point— au 
tion ou la constitution, la rdtroceasion posaeaaoire auaai bien qu'au p^titoire." 
ou la rA;up*Tation d'uu droit tM > 23td December 1891, B. L. J., iv. 
immobilier. Concluona done en toute p. 68 ; 23rd November 1892, B. L. J., 
certitude que lea tribiinaui mixtes v. p. 22 ; 1st March IS93, B. L. J., v. 
ont competence, et par consequence p. 153 ; end a large number of other 
competence excloaiTe, pour statuer aur cases in the same sense. 
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the sense that they are not foreign. In r^^d to the Egyptian 
Government, the majority of the administratioaB or departments &re 
" Native," and caaes arising between them and natives are brought 
before the Native Conrte ; but there are also a number of administra- 
tions directly connected with the central Government which are not 
" Native " but " I^ptian," so that cases arising between them and 
natives are brought before the Mixed Courts. These "I^yptian" 
administrations were all specially created by the International Con- 
ventions which were consented to by>-^i& Powers, in order to secure 
the interests of the creditors of the I^ptian Debt. Speaking 
generally, these bodies were given the management of certain state 
properties, with the duty of collecting their revenues and using them 
for the service of one or other of the debts ; and to insure their 
proper administration, a certain proportion, at least, of their members 
were foreigners. In the first place, the Decree of 7th May 1876, 
which created the Unified Debt, and the Law of Liquidation of 17th 
JiUy 1880 set aside the receipts of the E^ptian Customs and the 
taxes from the four provinces of Gharbiah, Manouliah, Behera, and 
Aasiut for the service of the Unified Debt ; while the receipts of the 
Egyptian Railways and Tel^raphs and the Fort of Alexandria were 
affected for the service of the Frivil^ed Debt by the Decree of 1876, 
the Law of Liquidation, and the Decree of 27th July 1885.* Similarly 
a loan was arrai:^d in 1877, the Dai'ra Saniah Estates being set aside 
as security for its payment; while another loan was n^otiated in 
1878 secured on the Domains Estates. In the second place, not only 
were these revenues expressly set aside for the service of these 
different debte, but thwe International Agreements set up special 
administrations to see that the revenues were employed for the 
purposes intended. Thus the Caisse de la Dette ^ was created by the 
Decree of 1876, and now consists of six foreign commissioners 
nominated by the six Great Powers and appointed by the E^ptian 

' Patting into effect the Convention cutiou dee digpoeitions concemant lea 

of London of 13S6. affectations dea revenus, lea taux 

' Decree of Sud May 1876, Article 4, d'int^r€t dee dette^ In garantie du 

and Law of Liquidation, Article 38 : Tr^r, et g^n^ralement tout«8 lee 

"Lea commiaaatres de la dette, repr^ obligations qui incombent & notre 

aentants l^ux des portents de titres, Oouvemement, en vertu de la pr^nte 

anront quality pour poursuivre, dcvant loi, it I'^rd du service dea dettes 

lea tribunaux de la IWforme, centre privildgiSe et nnifiie." Article 37 of 

1 'administration Snancibre repr^nt^ Decree of 28tb November 1804 ia 

jwr notre ministre dea finances, Vex6- practically in the aume temiR. 
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Government, their duties being to receive the revenues affected for 
the service of the Unified and Privileged Debts, and to see that the 
interest is duly paid. By the arrangement of 1877, the Daira Estates 
were placed under an administration consisting of three coounis- 
sioners, an Egyptian, an Englishman, and a Frenchman, the first 
acting as president, and in 1878 the Domains Estates were placed 
under a similar administration. la 1876 another administration, 
consisting of an English commissioner as president, and a French and 
Egyptian commissioner, was appointed to administer the Eailways, 
Telegraphs and Port of Alexandria. In all these commissions or 
administrations there was not only a strong fore^n element, but their 
principal duty was to administer the different sources of revenue in 
the interests of the foreign creditors; the "mixed interest" was 
therefore easily established.^ The only difficulty in the way of 
declaring the Mixed Courts competent was the fact that, in certain 
instances at least, the International Conventions expressly stated 
that the commissioners were Egyptian officials,* but this ailment 
was not strong enough to prevail against the undoubted mixed 
interest, and the courts had no difficulty in declaring that, although 
the administrations were Egyptian, they were not " Native," and 
that all cases arising between them and natives should come before 
the Mixed Courts, In reference to the Customa Administration, the 
at^ument in favour of a " mixed interest " was not so strong, since, 
although its revenues were affected for the service of the debt, it was 

' Decisions of the Mixed Court in entre dem indigfenes, h'O vient i s'y 

reference to the Daira Admiiiistration : luauifester d'une mani^re certaine un 

Alexuidria, 10th March 188T, Borelli, int^rSt mixU, m£me non intervenout 

p. 7, and 14th March 1868, R. O., xiii. ou appe)^ les tribuoaux de la lUfonue 

p. 112: "Les tnbunaux mixtes sont ont seuls autorit^ pour y statuer. 
compftenta pour connaitre de toutea "D'aprta le te.tte et I'eaprit du 

les contestations entre la Dtu'ra Sanieh H^ement d'organisation judiciaire, les 

et des tiers, meme indigenes. int^rSts mixtes ne peuvent, en cas de 

" La competence 8e determine d'aprto difficult^ dSpendre d'autres tiibunaux 

le caractire des iut^rSts en cause, et qiie des tnbunaux mixtea ; s'il en ^toit 

non d'apr^ la personnalit^ de ceux qui autremenl, tout«s les garanties fix^ 

les repr^ntent. par I'institutiou de la mfomie se 

"Si le directeur de la Dtdni Sanieh trouveraient par le fait indirectement 

agit seul pour la Daira en juatice, il ne annul^es dans leurs effeta." The 

peut agir que sur I'autorisation du Domains Adminiatration, Alexandria, 

conseil de direction, compos^ en dehors 12th May 1881 ; R. O., vi. y. 171 ; 

de Ini, de deux Europ^ns. and the Railway Adminiatration in 

"II est de jurisprudence constante 1892. 
qn'alora mSme que le d^bat exiatcrait ' Decree of 2nd May 1876, preamble. 

15 
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adminiatered by a native department, the officiale of which were 
directly under the Ministry of Finance, and appointed in the same 
maimer as other officials of that department.' 

The position of certain of these administrations has been affected 
by the Decree of 28th November 1904, which put in force the 
agreement made between France and England in that year.' Thus 
the revenues of the Railways, Telegraphs, and Port of Alexandria 
are no longer affected to the service of the debt, but are paid direct 
into the f^yptian treasury, the mixed administration being aboUsbed ; 
in consequence, an action by a native against the Railway Administra- 
tion, for instance, would now be tried by the Native Courts.* The 
revenues of the customs are also no loi^r affected, so that no 
argument in favour of a mixed interest could now be brought 
forward in reference to that administration. The Decree of 1904 
expressly leaves the Caisse de la Dette and the administrations of 
the Da'ira and Domains Estates as they were; but in October of 
1905 the Daira debt was completely paid off, and the administration 
ceased to act. 

The Mixed Commercial Code* enacts that "Limited liability 
companies can only exist by virtue of a Firman of the Khedive 
approving the provisions contained in the Memorandum of Association 
and authorising the incorporation of the company ; " and further, that 
all " limited liability companies which are founded in Egj^pt shall be 
of Egyptian nationality, and should have their headquarters in 
Egypt" If such company has shares held by foreigners, the Mixed 
Courts hold that this is sufficient to create a " mixed interest " and 
give them exclusive competence. This has been held in reference to 
the Suez Canal Company,* which was expressly declared to be an 

' Alexandria, SSnd May 1880, B. L. J., de la jaridiction mixte, il faut tout su 

I,, p. 14S : " Leg tribunaux mixtes sont moins que cet intdret soit foiidi sur un 

incomp^tfints pour jager les conteata- droit qui pourreit ^ventuellement ser- 

tions entre radministration dea douanca vir de base k une intervention dans le 

et les sujetB locaui, procSs." 

" La seule affectation dea recettes de * 8th April 1904. 

I'admiuiatration des douanea ^p- ' See case of Yowiti Ibrahim against 

tiennes au service de la dette unifi^ the Egyptian Railieayi Admimttratiim, 

de I'Etat ne saurait enlever & cette decided in 1906, where the Mixed 

administration aon caracture primitif Appeal Court of Alexandria held that 

d'adminiatration indigene. they weie incompetent. 

" Si I'exiatence d'un simple tnUr«t * Mixed Commercial Code, Articles 

mixte doit entrainer rincomp^tence de 46 and 47. 

la juridiction indigene et fonder celle * " La compagnie universelle da canal 
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Egyptian company by the Convention of 22nd February 1866; and 
in the same manner decisione have been given in favour of the 
competence of the Mixed Court in reference to the Ottoman Bank, 
which by the Act of Concession, 18th September 1878 and 5th 
April 1879, was declared Ottoman, and the Cairo Water-works 
Company. When foreigners hold shares in I^yptiau companies 
they cease to be native companies and become "Egyptian," in the 
sense that the Mixed Courts are alone competent to try cases between 
them and natives. The object of the legislator in requiring Khedivial 
authorisation is said to be to prevent these companies coming under 
the juriBdiction of the consuls, and ceasing to be under the application 
of Egyptian law. If an Egyptian company were entirely in the hands 
of native shareholders the Native Courts would alone be competent ; 
and a foreign company founded abroad, in accordance with the laws 
of that foreign State would be considered to have the nationality of 
that State, and treated as foreign. 

Another result of the theory of Mixed Interest is to place the 
Municipality of Alexandria under the exclusive jurisdiction of the 
Mixed Courts. This Municipality was constituted by a Decree of 



de Suez, k laquelle out it& confix des 
int^Srvts internationaiiz, est justiciable, 
]]our boMB aea proces nia ea Egypte, 
soit danfl ees rapports avec k Gouveme- 
iiicnt, soit dans ses mpporte avec les 
indigkies oti les Strangers, it quelque 
nationality qu'ils appartiennent, des 
tribunaux de la RAtorme, seuls com- 
pitents dana le pays pour statuer sur 
les contestations mixtee." — Alexandria, 
30tt May 1880, R. O., v. p. 263. 

Similar decision in the case of The 
Egyptian Oovemmmt v. ITu Ottoman 
Bank, Alexandria, 8th May 1890, 
B. L. J., ii., p. SG6. Also in a case 
brought by a native against the Cairo 
Water-works Company, Alexandria, 
21at June 1894, B. L. J., vi., p. 320, in 
which it was stated that : " La com- 
petence des juridictions se determine 
d'aprts le caractire des int^rfls engag^ 
au proc^ et non d'apr^ la personnalite 
de cem qui les repr&entent, . . . 
Attendu dfes lors quelle que soit la 
nationality des parties en cause, que 
les tribunaux de la mforme, appel^ 



d'apr&g .I'esprit et le texte du R^Ie- 
ment d'oTganisation judiciaire, fi eauve- 
garder les int^rfts mixtes, ont seula 
autorit^ pour atatuer sur les diffiSrends 
de cette nature ; attendu qu'en effet, 
s'il en fitait autrement, Uiutes les 
garanties fix£es et misea sous la sauve- 
garde de I'institution me me de la 
Riiforme se truuveraient par le Mt 
indirectanient amiukea dans leurs 
etfete ; que peu importe done que le 
Utige soit engage entre deux person- 
nalites de la meme uationalite, du 
moment que rint^rSt mixte s'y 
manifeste d'une maui^re certAine et 
incontestable. ..." 

Other companies may likewise have 
a mixed interest : " La soci^t^ en 
nom collectif formee entre deux ou 
phisieurs personnee de nationality 
differente est mixte. En consequence, 
elle est justiciable des tribunaux 
mixtes, pour lea contestations entre 
aasocica ou avec les tiera etrangers ou 
indigenes."— Alexandria, ITlhFebruar)' 
1887, R. O., lii. p. 73. 
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1890, which was submitted to the Powers before promulgation, and 
received their consent It consists of twenty-eight members; six 
are ex-officio members, eight are nominated hy the Egyptian Govern- 
ment, and fourteen are elected by different electoral divifiions of the 
city. As not more than three of these elected members may be 
of the same nationality, eleven at least of their number must be 
foreigners. The mixed character of the Municipality is therefore 
evident from its constitution, and this character is strengthened by 
the fact that one of its most important duties is to levy local taxes 
on the foreigners resident in Alexandria. An argument based on 
Article 13 of the Decree constituting the Municipality has been 
unsuccessfully used to transfer the competence of cases between 
the Municipality and natives to the Native Courts; this article 
expressly states that the Municipality is of native nationality. In 
spite, however, of this article, the Mixed Courte have always 
maintained that, in view of the undoubted mixed interest involved, 
they, and they only, have competence in all cases brought by or 
against the Municipality, whether the other party is a foreigner 
or a native. The question was brought before the International 
Commission of 1898, and an amendment was introduced whereby 
it waa declared that : " La Municipality d'Alexandrie, dans sea 
rapports avec les indigenes n'est pas justiciable des tribunaux 
mixt«e.'' * 

The Mixed Courts have no competence in questions of Personal 
Statute;' the Consular and Religious Courts alone are competent 
in r^ard to such questions. If both parties to the action are 
foreigners of the same nationality, their Consular Court is com- 
petent, if both are natives the court of their Behgious Community 
is competent; while, if the parties are of different nationalities, 
the defendant's court is competent, this court being the Consular 

' Decree of 26tb March 1900. ils devront suraeoir au jugemeut du 

* " Les queatioas relatives k Vital et k fond et fixer un d^lai dana lequel la 

la capacity des persoimea et au statut partie contre laquelle la qtiestion pr£- 

matrimonial, am droits de aucceasion judicielle aura iti soolev^, devra la 

naturelle et teatamentaire, aux Cutelles foite juger d^finitivement par le juge 

et curatelles, reatent de la comp^nce competent. Si cette nkeasili n'eet paa 

du juge du statut petsonneL Lorsque, recoanue, il sera pass^ outre au jugQ- 

dans une instance, une exception de ment du fond." — Mixed Civil Code, 

cette nature soulevAe, si les tribunaux Article 4. 

reconnaisseut la n&^ssitj de faire Bee also the cases quoted by Borelli, 

atatuer au pi^alable aur I'exception, p. 60, in I'eference to this article. 
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Court of the defendant if be Ib a foreigner, and one of the Religions 
Courts if he is a native. Personal Statute Ib defined by the OivQ 
Code, and includes, "Les questions relatives k I'^tat et & la capa- 
city des personnes et au statut matrimonial, aux droits de Buccession 
naturelle et testamentaire, aux tutelles et curatelles." The enum- 
eration is held to he limitative, so that questions of bankruptcy 
and gift are not included; but the subjecte nuned are taken in a 
wide sense, and all questions which can be inclttded under the 
titles specially mentioned are considered to be of personal statute. 
Thus, "statut matrimonial" includes^ the forms and procedure 
necessary for a valid marriage, questions of validity and proof, 
capacity, efiecta of marriage, the relationship between the parties 
and between parents and children, dissolution of marri^e and its 
effects, marriage contracts, queations of dowry, and of gifts between 
husbands and wives. A question of personal statute need not 
necessarily arise as the principal point in an action, but may arise 
incidentally in another case which may he before the Mixed Courts. 
If this should happen, it is the duty of the court to adjourn until 
the question of personal statute has been decided by the competent 
Personal Court. The conditions for such adjournment are that the 
question of personal statute should be of such a nature that on 
its solution depends the decision in the principal action; but it is 
for the Mixed Court to decide whether adjournment is necessary, 
and it need only do bo if the parties are in dispute as to the solution 
of the question of personal statute, and the court itself is in doubt 
as to this solution. Adoptit^ this rendering of the clause, the 
Mixed Courts have decided in a number of cases that there was 
no need to adjourn, as they were in a position t^i settle the difficulty 
themselves — in this manner deciding cases which ought only to be 
decided by the Personal Courts. Once the Mixed Court has adjourned 
it must accept the decision of the Personal Court as final, and all 
that it can demand is proof that the decision was duly given by 
the competent court.* 

I Alexandria, 7th June 1S03, fi. L. J., Ibrahim c. Ouissa Boctor. Alexandria, 

V. p. 398 ; Alexandria, 25tli March 23rd June 1880, Eorelli, p. 61. Also, 

1897, B. L. J., ii. p. 346 ; Alexandria, Alexandi-ia, 9th Jime 1881, R. 0., vi., 

1st April 1891, B. L. J., iii. p. 278. p. 185. Alexandria, gOth June 1888, 

■ Ohii^hu El Kaiat c. Chenouda R. O., xiii., p. S73 ; Alexandria, 13th 

Eorkos et auti-es. Alexandria, 18th December 1888, B. L. J., p. 211 ; Alex- 

Uarch 1880, Borelli, p. 61 ; Mahmoud andria, 10th July 1891, B. L. J., iii. 
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Actions of revindication of immovable estate possessed by an 
" ^tabliasement pieux," brought by a foreigner against such posseBSor, 
are nob within the competence of the Mixed Courts.* Consular and 
diplomatic agents* enjoy complete immunity from the jurisdictloD 
of these courts as a result of the conventions made between Egypt 
and the Powers in relation to the institution of the Mixed Courts. 
This provision has been given the widest interpretation. Thus it 
has been held that the parties cannot renounce their right,^ that 
dragomen and every grade of consular officer are included, and that 
the question of incompetence may be raised at any stage in the 
course of the action. The position of such parties should be the 
same as that which they occupied before the Reform, when the 
maxim "actor sequltur forum rei" applied. In virtue of this maxim 



p. 3S3 ; Alexandria, ISth March 1891, 
B. L. J., iiL p. S36 ; Alexandria, 10th 
February 1898, B. L. J., x. p. 136; 
Ale-tandria, 27th Febniary 1896, B, L. 
J., viii. p. 138 ; Alexandria, 11th 
February 1897, B. L. J., is. p. 185 ; 
Alexandria, S2nd December 1897, B. 
L. J., z. p. C8 ; Alexandria, 10th 
February 1898, B. L. J., x. p. 136. 

If no decision has been given by the 
PetBonal Court within the period fixeti 
for adjournment, it would appear that 
the Mixed Courts are entitled to decide 
the case themaelves. — Du Rausas, p. 
368. 

' Riglement d'organisation judiciaire, 
Article 12 ;— 

"Ne sont paa soumises ik ces tribunam 
lea demandes dea Strangers contre iin 
^lablisBemeut pieiii, en revendication 
de la propridt^ d'immetihles poas^& 
par cet ^tablissement ; mais ila seront 
comp^tentB pour Btatuer sur la demande 
intent^ aur la ((^ueation de possemion 
Mgale, quel que suit le demandeur ou 
le d^eudeur." 

' " Leg immunitia, les privileges, lea 
prdrc^tivea et lee exemptions dont lea 
conaulats Strangers, ainsi que les fonc- 
tionnaires qui dependent d 'eu x, jouissen t 
actuellement, en vertii des usages diplo- 
matiqiies et des tr^t^ en vigneur, 
reflt«nt maintenua dans leur int^grit^ ; 
«n cons^uence, lee agents et conauls 



g^neraux, les consuls, les vice-consuU, 
leura families et toutes les persotmea 
attach^ i leur service, ne serout pas 
justiciables des nouveaux tribunaux et 
la nuuvelle l^slation ne sera applicable 
ni k leurs personnes, nt k leurs maisona 
d'habitation. La mfime risei've eat ei- 
press^ment stipulee en faveur des ^tab- 
lissemeuta catholiquea, soil religieux, 
aoit d'enseignement, places sous le pro- 
tectorat de la France." — Convention 
agreed to between the French and 
Egyptian Govemmente, S6th Septem- 
ber 1874, Borelli, p. cxi. The articles 
contained in the Conventions of other 
Statea are in similar t«rms. 

' According to the principles of Public 
International Law, Ambassadors, and 
other persons who are entitled to the 
privilege of exterritoriality, can re- 
nounce thia privilege in civil cases if 
they desire to do so, and may bring 
the action as plaintiffs in the courts of 
the country to which they are accredited. 
— Hall, "International Law," 4th ed., 
pp. 180 and 181. 

Alexandria, 24th March 1881, R. 0. 
vL p. ISl, and 18th March 1S8&, R. 0. 
X. p. 52, for dragoman ; Alexandria, 
16lh May 1878, R. O. iiL p. 249, 
consuls, etc., cannot renounce their 
right Alexandria, S4th December 
1879, R. O. v., the plea of incompet- 
ence may be raised at any stage. 
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a consular t^nt should sue a native in the Native Courte, but the 
Native Courts are now incompetent to try a civil suit to which a 
foreigner is a party. The illc^cal result of the literal interpretation 
of this immunity has, therefore, been a denial of justice; and the 
question •waa, therefore, brought before the International Coounisaion 
in 1890, and ^ain in 1898, and solved by a Decree of Ist March 
1901 : " All diplomatic and consular functionaries, sent by their 
respective Governments to Egypt (misai), and their families, may 
bring actions in the Mixed Courts as plaintiffs, but cannot be sued 
as defendants except by way of counter-claim within the limits of 
the principal claim. But if they are eng^ed in commerce or 
manufactories or own and exploit immovable estate in Egypt, 
they are subject to the jurisdiction of these courts for all com- 
mercial cases and for aU actions in regard to immovables where 
their official functions are not involved." 

Certain religious establishments under the protection of France, 
Austria, C>ermany, and Bussia were placed in a similar position as 
consular and diplomatic agents by the Convention of 1874.' The 
Mixed Courts gave similar decisions in reference to their incom- 
petence to try cases brought by or against such establishments, and 
the same difficulty arose. After the promulgation of the Decree 
of 1901, France and Austria n^otiated with the Egyptian Govern- 
ment and obtained the same treatment for these establishments as 
had been accorded to consular and diplomatic agents. The position 
of the Russian and German establishments is, however, unaffected 
by these i^reements. 

The penal jurisdiction of the Mixed Courts includes the three 
categories of penal offences, crimes, delicts, and police contraven- 
tions;' but their competence in r^ard to these is not the same. 

' See the article of the ^p^meut ester en justice devant cea tribunaux, 

between France and Egypt of Idth ni conune d^endeura, ni conuDe 

September 1874, quoted in the note demandeura." 

above. See abo, Alexandria 6th March *IUg1ementd'organisationjudiciaire. 

1879, R. 0. iv. p. 181. Title II., Articlea 6 to 10 :— 

" Lea Stablisaements religieux plac^ Article 6. " Seront soumtsea i la juri- 

en £g7pte, sous la protection du diction dea tribunaui Options les 

gouvemement auatro-hongroia, ne aont poursnites ponr u>ntnivention8 de 

ni jaaticiablea de tribunaui de la aimple police at, en outre, lea oceuaa- 

R^ortne, ni sooinis k la nouvelle tiona portto contre les aut«urs eb 

legislation. complicee des crimes et ddlita sui- 

"lis ne peuvent, en consiquence, vanta." 
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The competence of the Mixed Courts in reference to police con- 
traventioDs is general, and applies to all cases of contravention 
committed by foreigners gainst Egyptian police laws: "Les 



Article 7. "Crimea et d^liu commia 
directemeut contre lea magiatrata, les 
jar& et les officieis de justice, dans 
I'eiercice ou a I'occasion de I'exercice 
de leuTS fonctions, 

"(a) Outrages par geatea, paroles ou 
menaces ; 

"(6) Caloinnies, injures, pourvu 
qu'elles aient itA proKriea, soit en 
prince du magiatrat, du jui^ ou de 
I'officier de justice, soit daiia I'enceinte 
du tribunal, ou publi^es par voie 
d'afBclies, d'^rita, d'imprim^ de 
grarurea ou d'emblbmes ; 

"(c) Voiea de fait contre leur per- 
aonne, compreuant les coups, blesaurea 
et homicide volontaire, avec ou sauB 
prto^ditation ; 

"(rf) Voies de fait exerc^ contre 
«ux, ou menaces a eux foites, pour 
obtenir un acts injuate et illegal, ou 
I'abstention il'un acte juat« et l£gal ; 

"(e) Abua, par un fonctionnaire 
public, de son autorit^ contre eui, 
dans le m@me but ; 

"(/) Tentative de corruption eJtercte 
directement contre eux ; 

"(jf) Recomniajidatioa donn^ k un 
jnge, par un fonctionnaire public, en 
faveur d'une des parties." 

Article 8. "Crimea et d^lits commis 
directement contre I'ex^cution des sen- 
t«ncea et des inandats de justice, 

" Savoir : 

"(a) AttAque ou resistance avec 
violence ou voiea de fait contre les 
magiatrata en fonctions, ou lea ofEciers 
de justice inBtrumentant ou agiaaant 
l^galement pour I'ex^ution des sen- 
tences ou mandats de justice, ou contre 
les d^poaitaires on agents de la force 
publique chaq^ de pr€ter main forte 
& cette ex^ntion ; 

"(b) Abua d'autorit^ de la part d'un 
fonctionnaire public, pour empecher 
I'ex^ution ; 



"(c) Vol de piicea judiciairea, dans 
le m€me but ; 

"(d) Bris de 8cell& appose par 
I'autorit^ judiciaire, d^toumement 
d'objeba aoisis en vertu d'uue ordou- 
nance ou d'un jugemcnt ; 

"(e) Evasion de prisonniers detenus 
en vertu d'un mandat ou d'une sentence 
et actes qui out directement provoqu^ 
cette Evasion ; 

"(/) Recel des prisonniers £\'ad^ 
dans le meme cas." 

Article 9. "Les crimes et d^liU im- 
pute aux juges, jur^ et officiers de 
justice quand ils seront accus^ de les 
avoir commis dona I'exercice de leurs 
fouctious, ou par auite d'abus de ces 
fonctions, 

" Savoir: 

"(a) Sentence injuste rendue par 
faveur ou inimitid ; 

" (6) Corruption ; 

"(c) Non rdv^lation de la teutative 
de corruption ; 

"(d) T>hd de justice; 

"(e) Violencee exerc^ contre les 
particuliera ; 

"(/) Violation du domicile aans les 
formality l^gales ; 

"(ff) Exactions; 

"(h) D6toumement de deniera 

"(») Arreatation ill^;ale; 

"(j) Faux dons les sentences et 

Article 10. " Dons les disposition qui 

precedent, sont compris, sous la denom- 
ination d'officiers de justice, les gretfiera, 
les commis -greffiers asaennentes, les 
interpr^tes attach^ ail tribunal et les 
huiasiers titulaires, mais non les per- 
sonnel cbarg^es accidentellement, par 
delegation du tribunal, d'une signifi- 
cation ou d'un acte d'huiaaier. 

" Id denomination de magistrate 
comprend les a 
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contraventions sont lee aotes que la loi punit de remprisonnement 
pendant nne semaine et au-dessous, ou d'une amende de 100 F. T. 
et au-deasoua." ' They are enumerated in Artidea 331 to 340 of 
the Mixed Penal Code, hut have been subjected to considerable 
modification. The competence of the Mixed Courte in reFerenoe 
to delicts and crimes is limited to those specially mentioned in 
Articles 7, 8 and 9 of the S^glement d'organiaation judiciaiie; but 
these courts are competent in such cases whether the offender is 
a native or a foreigner. There are three classes of cases mentioned. 
The first include a number of offences committed against the ofBcials 
of the courts, such as "outrages par gestes, paroles ou menaces; 
calomnies, injures . . ."; the second include offences committed 
gainst these officers, " centre I'ex^oution des sentences et dea 
mandate de justice ; " and the third include certain offences com- 
mitted by such officers themselveB during the performance of their 
duties, or resulting from an abusive use of their powers. Their 
nature is shown by the following examples : — " Sentence injuate 
rendre par faveui ou inimiti^; corruption . . . d^ni de justice . . . 
violation du domicile sans les fonualit^ l^gales. . . ." Diplomatic 
and consular agente are entirely exempt from the penal jurisdiction 
of the Mixed Courts.^ 

The penal competence of the Mixed Courts waa further extended 
by the Decree of 26tli Mareh 1900, which mode them competent to 
try offences of simple and fraudulent bankruptcy committed by 
bankrupt merchants whose affairs might already be before these 
courts, or which were liable to be brought there ; that is to say, in 
all cases where the bankruptcy was mixed. The punishment 
inflicted for fraudulent bankruptcy is from two to five years' 
imprisonment; while in simple bankruptcy,' which includes less 
serious offences, such as reckless and unjustifiable extravagance, 
fraudulent preference of creditors, or omission to keep books, the 
penalty is frem one month to two years. As a result of the 

> Mixed Penal Code, Article 4. sur les actions civiles r^ultaut d'un 

* Thepoflitiontakenupby theMixed crime ou d'un dilit, alots meme qu'ila 

Courta in reference to the civil action ne aeraient pas comp^tents pour atatuer 

whicli may be connected witli a penal aur Taction criminelle. — Alexandria, 

offence is clearly shown in the follow- IStb March 1879, R. 0. iv. p. 191. 

ing judgment : — "lies tribunaax dela ^ Mixed Penal Code, Articles 293, 

lUforme sont comp^tents pour etatuer, S97. 
entre parties de nationality different, 
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penalties incurred in these offences, they are classified as delicts, 
and are therefore tried by the special courts appointed to try 
delicts. The object of the Powers in making them delicts and not 
crimes was to obviate the necessity of calling a jury, which would 
have been necessary had they been classified as crimes and placed 
within the jurisdiction of the Assize Courts. All other crimes and 
delicts committed by foreigners are within the exclusive competence 
of their consuls; while those committed by natives are within the 
competence of the Native Courts. Conflicts, in regard to penal 
competence, which may arise between the Mixed and Consular 
Courts are determined by a special commission, consisting of two 
judges appointed by the President of the Mixed Courts, and two 
consuls chosen by the consul of the accused.* 

The execution of judgments delivered by the Mixed Courts was 
a subject of some difficulty in the Reform negotiations. The trouble 
arose out of the attempt to reconcile two conflicting principles — the 
inviolability of the foreigner's domicile, and the right of a court to 
have its jui^ments executed by its own officers. The practice before 
the Reform bad been for consuls to execute all judgments delivered 
against their nationals. This insured the rec<^ition of the privilege 
of domicile, but it sacrificed the right of a court to execute its own 
judgments. As a result of the Reform the first privilege is sacrificed 
in favour of the second.^ " L'ex^cution des jugements aura lieu en 
dehors de toute action administrative, consulaire ou autre et sur 
I'ordre du tribunal Elle sera efiectu^e par lea huissiers du tribunal, 
avec I'assiBtance des autorit^B locales, si cette assistance devient n^ces- 
saire, mais toujours en dehors de toute iug^rence administrative. 

" Seulement, I'officier de justice charg^ de I'exfcution par le tribunal 
eat obl^^ d'avertir lea consulate du jour et de I'heure de I'ex&ution, 
et ce, k peine de nullity et de dommages-int^rfits contre lui Le 
consul ainsi averiii a la faculty de se trouver present k I'execution ; 
mais, en cas d'abaence, il sera pass^ outre k I'ex^ution." In all cases 
where the execution involves the entry into the foreigner's domicile, 
notice of the exec\ition must be given to the consul, with a statement 
of the day and hour when it is to take place ; but if the consul does 
not attend, after receiving notice, the execution may take place in 
his absence. Failure to notify the consul of the time of execution 
' R^lementd'oi^aniaationjudicmire, * Rtgletnentd'organiBationjudiciaiTe, 

Title 11., Article 23. iiM^ Article 18. 
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rendetB the officer who was reaponsible liable to a peoalty, and 
makee the exeoation iteelf liable to be declared void; but this 
nullity can only be claimed by the party himself ^^nst whom it 
was directed, and if he fail to claim it the nullity is covered. 

There are a number of acta connected with the penal jurisdiction 
of the Mixed Courts which are apt to infringe the inviolability of 
the person or of the domicile of a fore^ner. These questions 
required special treatment in order to safeguard the privileges 
accorded to foreigners by the Capitulations. In the case where it 
is intended to bring an accusation of crime or delict t^ainst a 
foreigner, his consul must be immediately notified. If search has 
to be made within the domicile of a foreigner, his counsel should be 
immediately notified; and "hors. le cas de flagrant d^lit ou d'appel 
de secours de I'int^rieur, I'entr^e du domicile pendant la nuit ne 
pourra avoir lieu qu'en presence du consul ou de son d^^gu^, s'il ne 
I'a pas autoris^e hors sa presence." ^ The position of the forever 
is further safeguarded by a number of guarantees. Thus every 
oriminal or delictual action against a foreigner must first pass 
through the hands of a council of Mixed Court judges, acting as 
Examining Magistrate. The procedure before this council, and 
that before the court durii^ the action, should, if possible, be in 
one of the official languages known to the accused. The official 
prosecuting should also be a foreigner.' The attendance of 
fore^ers as witnesses is provided for, and they are made hable to 
a fine if they fail to do so after receiving proper notification.^ In 
the case of a condemnation to imprisonment the foreigner is im- 
prisoned in the ordinary Egyptian prisons, but provision is made 
whereby the place of imprisonment may be inspected by the 
prisoner's consul.* The case of a death sentence is dealt with in 
Article 38 of the R^glement : " En cas de condamnation k la peine 
capitale, les repr^ntants des puissances auront la faculty de r^clamer 
leurs administr^ A cet effet, un di^lai sufRsant interviendra entre 
le prononc^ et I'ex^cution de la sentence, pour donner aux repr^- 
sentants des puissances le temps de se prononcer."^ 

> lUglementd'oi^aiiiaationjudiciaire, ' B^leinentd'organisationjudiciaire, 
Title II., Articles 13, 20 and 21. Title II., Article 18. 

' JUd., Title I., Article 27, and ' Ibid., Title II., Articlea 36 and 37. 

Title II., Arijclea 12, H, 16 and 18. ' Consular decisions are ipso facto 

Also amendment to Article 27 by executory in Egypt, even in reference 

Decree of 26th March 1900. to the seizure of immovables, and the 

consul lias full poner to see to the 
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An important reeult of the institution of the Mixed Courts was 
to bring into unpleasant prominence the absolute inadequacy of the 
Egyptian Native Courts. These courts had been made the object 
of very adverse criticism by the International Commissions, which 
considered Nubar Pasha's suggested reforma ; and immediately after 
the institution of the new courts both the Egyptian Government 
and ite people became fully conscious of the need for reform. On 
the one hand, the Government appointed a commission to consider 
the possibility of reforming their courts; and, on the other, the 
people showed their preference for the new system by having 
recourse to measures, which were not always above suspicion, in 
order to bring their actions within the competence of the Mixed 
Courts. Lord Dufferin, in his Report of 1883,^ describes very 
clearly the influence of the new courts upon the minds of the 
Egyptian people : " Here again," that is, in reference to the possible 
reform of native justice, " the progi-ess of evente has been telling in 
our favour, for though perhaps the Native Courts were never more 
imbecile and corrupt than they are at present, the institution on the 
contines of the land of the International Tribunals, and the adminis- 
tration within earshot of the people of what, with all its imperfections, 
is recognised with wonder as a justice which can neither be bought 
nor intimidated, has generated in the heart of the nation an un- 
quenchable desire for righteous laws and a pure magistracy." Before 
describing the reform of the Native Courts and their present con- 
stitution, we shall refer briefly to the position of these courts before 
the British Occupation, and in doing so we cannot do better than 
adopt the description contained in Lord Dufferin's admirable 
Report: — 

" The chief requirement of Egypt is Justice. A pure, cheap, and 
simple system will prove more beneficial to the country than the 
largest constitutional privilegea The structure of society in the 

execution himself without the inter- seront eiiciitoirefl en Egypte aur 

vention of any Egyptian authority, simple ordonnance du priSeident du 

The execution of foreign judgments, tribunal, i charge de rikiprociti"— 

that is, judgments delivered by courU Mixed Procedure Code, Article 468. 
situatwi in a foreign country, depends ' Egypt, ^o- *• *^^- " Further 

upon the practice followed in the State Correapondence respecting Reorgani- 

where the judgment was given. Tlie sation in Egypt." No. 38. The Earl 

Egyptian system is based on reel- of Dufferin to Lord Oranville (received 

piwity: "Les jugementa rendus & l4thFebruary 1883). AlsointheRecueil 

r^tnuiger par un tribunal dtrauger des E>ocumente Ofticiels, 1883, p. 106. 
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East is 80 simple that, provided the taxes are righteouBlj assessed, 
it does not require much law-making to make tbe people happy ; but 
the most elaborate legislation would fail to do so if the laws invented 
for them were not equitably enforced. At tbia moment there is no 
real justice in the country. What passes under tbe name is a 
mockery, both as regards the Tribunals themselves, and the ayrpu8 
Juris they pretend to administer. In ancient days the Cadi, an 
essentially religious functionary, took cognizance of all disputes and 
gave judgment according to his own lights, without reference to any 
procedure; though he occasionally invoked such a text from tbe 
Koran, or such a phrase from a commentator as appeared most 
applicable to the matter in hand. His real inspiration, however, 
was too often drawn from the money bags of one, or perhaps both 
of the parties to the cause, while in bis own person he was a mere 
tool, whenever it was necessary to make use of him, in the bands of 
tbe despotic Government of the day. 

" Since the time of Mehemet Ali a hybrid sort of civil justice has 
been gradually established. The Cadis, or religious Judges, have, 
indeed, preserved their jurisdiction in questions relative to marriage, 
the descent of property, the guardianship of minors, etc. ; but all 
other matters, whether civil or commercial, are now brought before 
the Tribunals which have superseded them. Of these there are three 
sorts: one of First Instance (MedjUss Ibt&dieh), located in each 
Mudirieh ; three Courts of Appeal (Medjliss Estisnaf) ; and a kind of 
Superior Council at Cairo (Medjliss el Abkam), which has the faculty 
of quasliing the judgments of the lower Courts and substituting 
its own decisions. But this organisation, though presenting a' fair 
appearance on paper, is of little value as a justiciary. In the. first 
place, none of the occupants of the Bench in any of these Courts 
have had a l^al training, having been promiscuously selected from 
the general public, without reference either to their character or 
qualifications ; and, in the next, there are no real laws in existence 
to guide their proceedings. At one time the French Codes are 
invoked; at another the regulations formerly in force before the 
Mixed Tribunals ; and at another the precepts of the Mohammedan 
religion. 

" The misery and confusion entailed by such a state of things 
has long since attracted the attention of the Egyptian Grovemment, 
Their conscience was still further quickened by the institution of the 
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Mixed Tribunala, or rather by the recommendation of the ' Commis- 
Bion d'Enqu§te,' and in 1880 a Committee was appointed for the 
purpose of framing the necessary Codes and Procedurea for the 
proposed Native Courts. The irruption of Arahi and his military 
asBOciates into the Government suspended for a time the peaceful 
labours of this Commission ; not, however, before it had succeeded in 
drawing out a ' Riiglement Organique,' which was promulgated by 
Khedivial Decree on the 17th November 1881. In this document 
are laid down the principles essential to all justice, such as the 
equality of every citizen before the law and the independence of the 
Magistracy. The statute then proceeds to regulate the constitution 
of the Tribunals, their attributions, their discipline, and the general 
machinery required to provide the country with a complete judicial 
system. 

" Immediately after the re-establishment of the Khedive's authority 
the beneficent labours of the CommisBioners were resumed, and for 
some time past it has been sedulously prosecuting its task. It is 
the natural and Intimate ambition of the Egyptian Government 
eventually to supersede the International Courts by its own 
Tribunals . . . and, with this view, it has been proposed to adopt, 
en Hoc, the Civil, Commercial, and Maritime Codes now in use by 
the former. Unfortunately, these Codes are anything but perfect, 
. . . But the most important feature of the new project consists in 
the introduction into the indigenous Tribunals of a European 
element. It seems to be universally acknowledged, both by the 
Govenunent itself and by the native public opinion, that no measure 
short of this will ever definitely establish a spirit of purity and 
independence amongst the native magistracy. Servility and corrup- 
tion are so intertwined with their habits and traditions that the 
automatic cleansing of their Courts is out of the question. But it is 
hoped that when once they have been rendered robust and pure by 
the presence of a few high-minded Europeans it may become possible 
to preserve indefinitely the standard of righteousness which shall 
have been thus established. . . ." 

The Native Courts were reorganised by the Decree of 14th 
June 1883, a Court of Appeal being instituted at Cairo, and 
Courts of First Instance in several provincial centres.* The 

• Decree, 14th Juae 1883, Article premifere instance dans chacune dea 
6: "11 est institu^ un tribunal de villes ci-apr^ : Le Caire, Benlia, 
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majority of the judges were natives, but a few Belgian and 
Butch Ju(^es were employed, and one Engllshmau. The first 
Procureur-G^n^ral was on Englishman; he was succeeded by a 
native; the post was then successively occupied by M. LegreUe,^ 
Ism^ Sabry, and Hamdullah Pasha; it is now filled by Mr. 
Corbet. The new system did not prove a success, and within 
a few years of its institution we find Lord Cromer writing 
of it in terms of the severest criticism : ' " I regret to say that the 
results attained so far have been most unsatisfactory. Complaints 
gainst the Tribunals have been growing in importance during the 
last two or three years, but I have never known them so loud or 
so universal as they are at present. The most respectable classes 
amongst the Mussulman community are especially loud in their 
complaints. They say that the greatest nepotism exists in the 
distribution of appointments, and that Mohammedans are excluded 
in favour of Copts and Syrians. The members of the Bar say that it 
is useless to plead before Jut^es, many of whom are both corrupt 
and ignorant of law. The Government officials complain that the 
Tribunals almost invariably condemn the Government without much 
reference to the merits of the case. All classes agree that the pro- 
cedure is slow and cumbersome. It is notorious that many of the 
Judges may be bought," It took more than four years to " cleanse " 
the Courts. Some years of transition were required before the old 
order could change and give place to the new, and in this transition 
stage the new courts were unfortunately required to put down an 
exceptional outbreak of lawlessness in the provinces, which was 
officially called "br^^dage." Nubar Pasha, who was Prime 
Minister at the time, considered that the Native Courts were 
incompetent to deal with the matter, and appointed Commissions 
of Brigandage." " These Commissions," Lord Cromer writes in 1889, 
"are, in reality, much the same aa courts-martial. The fact that 

Ta&tah, Manaourab, Alexandrie, B^ni- question come before a Council of 

Souef, Siout et Kenah." The CourU Ministers, held under the presidency 

of Benha and Muisouiah have been of the Khedive, it appeared to be the 

abolished ; there is now a First In- opinion both of the Khedive and of bis 

stance Court at Zagazig. Ministers that there was no native 

■ Despatch of Sir E. Baring to the- in Egypt capable of filling this post, 

Marquess of Salisbiu^, Cairo, I8th which they considered should be held 

February 1891 : "It was at first pro- by a European." 

posed that a native gentleman ... * Despatch of Sir E. Baring to the 

should be appointed Procureur-G^n^ral Marquess of Salisbury, Cairo, 23rd 

in the place of M. Legrelle . . . But, October 1887. 

somewhat to my surprise, when the * Decree, Slst December 1885. 
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they should exist is in itaelF a standiog reproach to the system under 
which justice is administered in this country." Their object " was to 
deal more expeditiously and more severely than was possible through 
the ^ency of the Ordiaary Law Courts with serious attacks on life 
and property, made by armed bands of maraudere in the provinces." ' 
Unfortunately, these Commissions gravely abused their authority, 
and were guilty of the gravest acta of injustice and cruelty, even 
resorting to torture to procure the condemnation of the accused,' and, 
as a result of Lord Cromer's action, they were abolished in 1889.' 
But, even before the evils of the Commissions of Brigandage had 
been dealt with, Lord Cromer again repeats hia indictment against 
the Native Courts: "Without entering into any great detail, I 
venture to submit to your Lordship the main criticisms which may 
justly be made on the present administration of justice. Broadly 
speaking, these criticisms are two in number. The character of each 
differs considerably. In the first place, it may be said that the 
institution of the new Tribuaals has not put a stop to the arbitrary 
and ill^al practices of the past. In the second place, it may be said 
that the new Tribunals have been unable to cope adequately with 
crime, and to afford sufficient guarantees for the maintenance of 
public order and security."* The appointment of an English Adviser 



' Tvo deapatclies of Sir E. Baring, 
30tli April 1S86. 

* See the Iwo Reports of M. Legrelle, 
Procureur-G^neral, 6th April 1889, en- 
closed in Lord Cromer's deapatch of 
30th April 1869, and September 1869, 
enclosed in Lord Cromer'a despatch of 
3rd January 1890. 

As a result of a special inquiiy, 114 
peraone who had been comuitt«d to 
prison by the Brigandage Commisaiou 
were released. 

' By Decree of 15th May 1889. The 
correspondence in reference to the Com- 
mission of Brigandage has lately been 
republished in the White Book, Egypt, 
No. 3, 1906. 

* Deapateh of Sir K Baring, 3rd 
January 1890. In developing his first 
criticiam, Lord Cromer continues : " It 
is no exaggeration to say that, for 
the five years previous to July 1889, 
th« oidinary Tribunals did not deal at 



all with the moat important cases of 
crime which occurred in the country. 
The civil Tribunals were practically 
superaeded by the Commissioners of 
Brigandage. In other words, an elabo- 
rate and highly civilised system of 
justice eiiated in appearance, whereas 
in reality, for all practical purposes, no 
auch system existed at all in respect to 
criminal justice. . . ." The proceed- 
ings of the Commisaion of Brigandage 
" were often of the most arbitrary and 
illegal description. Torture has been 
frequently employed to extract confea- 
siona. Many persons have been con- 
victed on very insufficient evidence, 
and it is scarcely possible to doubt that 
some of these at least are innocent of 
the crimes for which they have been 
condenmed. In fact, many of the 
worst abuses of the past have been 
reproduced." In reference to his second 
criticism, Lord Cromer writes : " The 
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to the Ministry of Justice was suggested, but a very flagrant ease in 
which the Native Court of Appeal acquitted an Egyptian m^istrate, 
who had been guilty of resorting to torture, proved that this would 
not be sufficient. " All this tends to show that the Native Court of 
Appeal ought to be so strengthened by the introduction of Ei^lish, 
or, at all events, of European material, as to exclude any chance of 
such timidity perverting the course of criminal justice, at any rate on 
appeal." > "I think the nomination of two more European Judges 
to the Court of Appeal indispensable . . . Mr. Scott ui^es, and, I 
think, with great reason, that it is impossible that the Courts should 
work well until some of the native Judges, who are notoriously 
incompetent, are removed, and other more capable Egyptians 
appointed in their places. I believe there are about e^ht Judges 
who ought to be removed."* Mr, Scott was appointed Judicial 
Adviser by the Decree of 15th February 1891. His position is thus 
described by Lord Cromer : He " will not be entitled to a seat at the 
Council of Ministers, but it is understood that the Minister of Justice 
will keep him informed of all matters of importance affecting his 
Department, and that he will take no important step without 
previous consultation and agreement with Mr. Scott ; further, when- 
ever any judicial question may be before the Council of Ministers, 
the President of the Council may, if he thinks fit, request Mr. Scott's 
presence at the Council in order that he may afford to the Ministers 
bis explanations and advice." ' At the same time a Committee of 
Inspection was appointed, consisting of the Judicial Adviser, one of 
the Khedivial CounBcllors, and the Procureur-G^n^raJ, its duty beii^ 
" de Burveiller la marche, en g^n^ral, du service des Tribunaux de 
Premiere Instance et des Delegations, et de faire, k oe sujet, des 
Rapports au Ministre de la Justice en lui signalant les irregularit^s 
qu'il aura relev^es."* 

root of the whole evil is that the * Despatch of Sir £. Baring, I6th 
system of crimintil procedure is radi- January 1691. 

cally faulty, neither can any solid nor ' Despatch of Sir E. Baring, 13th 

permanent improvement in the present February 1881. The appointment of 
state of affairs be anticipated, unless it a Judicial Adviser led to the resigiu- 
be reformed and brought to a greater tion of Riyaz Pasba, who was then 
dt^ree than at present in harmony with Prime Minister, and who was opposed 
the requirements of the country." to the subjection of the Native Courts 

' Despatch of Sir E. Baring, 20th to the supervision of Europeans. 
October 1890. ' Decree of 16th February 1891. 

"Comit^ de surveillance judiciaire." 
16 
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We have dwelt very fully on the ehortcomii^ of the Native 
Courts, but this has been done to show the great difficulties with 
which the new adviser ha4 to contend, and also to show bow 
impossible it would then have been to surest aay increase of their 
competence as in relation to the Mixed Courts, Since 1891 there 
has been progressive improvement in the administration of justice ; 
and within three years of hia appointment the new adviser was 
able to report that the adminLstration was showing signs of improve- 
ment, and that the incompetent leven had been removed from the 
Bench, the per»mnel of which had in other ways been greatly 
improved. The most important reform introduced by Mr. Scott 
was a system of Summary Courts, having competence in both civil 
and criminal matters. Sir Malcolm M'llwraith has, since his 
appointment in 1898, been able to carry on the imptovementa so 
successfully inaugurated by hie predecessor. The Summary Court 
system has been continued, and even developed by the introduction 
of a system of Markaz Courts in 1904, a Marhaz being a subdivision 
cif a Moudiriah or province. New codes of Criminal Law and Criminal 
Procedure came into force on 15th April 1904 ; the right of appeal 
in criminal casee was abolished, and a system of Assize or Circuit 
Courts was introduced, thereby greatly diminishing the time occu- 
pied in the trial of a penal casa The improvement has thus been 
considerable, " but every one who is impartial, or in the least degree 
acquainted with the past and present circumstances of Egypt, will 
^;ree that too much should not as yet be expected from its Native 
Courte of Justica The atmosphere of Egypt in all time past has 
been unfavourable to independence, or to purity ; r^ht has bowed its 
head to might; favour has smiled on the pliant; and honesty has 
gone empty away. These habits of mind are not changed in the 
course of a decade or two like a system of canalization. Then there 
are difficulties of administration."* "The presence of a few high- 
minded Europeans " is as necessary now as it was in the time when 
Lord DuGferin wrote. These European Judges have to administer a 
law which is very different to that to which they are accustomed, 
and they must do so in a foreign langue^ ; nor is their situation 
made easier by the fact that their court has to perform its ditties 
alongside of two such important rivals as the Mixed Courts and the 

' Sir Auckland Colvio, "The Expansion of Modem Egypt," p. 203. 
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Mehkemah Shariah. Ab an indication of the great improvement in 
the Native Courts of recent years it is interesting to read the 
following remark made by one of the Khedivial Counaellora in an 
Appendix to Lord Cromer's £eport of 1904: "It is, at present, a 
serious inconvenience for a European in Upper Egypt that he cannot 
recover a email debt without bringing an action in Cairo. Already 
there ia considerable evidence of a tendency to turn the dilfieulty 
by means of fictitious transfers to local subjecte, and to use the 
Native Tribunals on the spot for the collection of such debts." ^ 
The adoption in fevour of the Native Courts of the very practice 
which was ouce followed in order to escape their jurisdiction. 

The competence of the Native Courts, as at present constituted, 
extends to all civil and commercial cases which may arise between 
natives, even in reference to immovable property ; all civil and com- 
mercial cases between the State and private individuals who are 
native subjects, even in reference to immovable property; all civil 
actions brought by a native subject against the State on account of any 
adminiBtrative measure which has interfered with a right recogniBed 
by law; and generally to all cases which may be attributed to it 
specially by any law or decree. These courts are expressly stated 
to be incompetent in reference to questions referring to — the Public 
Debt, the assessment of taxes, the establishment of wakfs, and to 
questions of personal statute; nor can they interpret the decision 
given in relation to questions of personal statute by the competent 
judge. In penal matters the Native Courts are competent to try 
any native subject who may have committed any crime, delict, or 
police contravention, and it does not matter what the nationality of 
the party may be t^alnst whom the act was directed.^ 

' Egjpt, No. 1, 1905, p. 96. if they consider that the circumatancca 

' In reference to criminal offences require this. The Decree establishing 

directed against niembers of the Army this exceptional procedure was promul- 

of Occupation an exceptional tribunal gated on 25th February 1896, and refers 

may be called into existence. In to "crimea and delicts committed by 

principlti the ordinary criminal law natives against officers and men of the 

would be put in action to punish army of occupation, or against naval 

offences committed against members of officers or sailors belonging to British 

the Army of Occupation ; but a dis- ships of war stationed in Egyptian 

cretionary power is left to the Oeneral porta." The court is to consist of the 

Officer in command, and the British Minister of Justice, as President, the 

Diplomatic Representative in Egypt, to Judicial Adviser, an English Judge of 

apply to the Egyptian Government for the Native Court of Appeal chosen by 

the appointment of a special tribunal the Minister of Justice, the officiating 
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The division of the Native Courts for the trial of civil and 
commercial cases is into Summary Courts, Courts of First Instance, 
and an Appeal Court. Summary Courts ^ are established within the 
jurisdiction of each Court of First Instance, each comprising one or 
more Markaz, according to what is found necessary. The court is 
presided over by a Judge delegated from the Bench of the Court of 
First Instance of the district Its first duty is to prevent litigation, 
as far as possible, by conciliating the parties ; its competence extends 
to all civil and commercial cases, even in reference to immovable 
estate, where the value in dispute is less than 2000 piastres, and in 
these eases there is no appeal, or where the value is less than 10,000 
piastres, when there may be an appeal to the First Instance Court 
of the district.* Certain special eases may also be placed within the 
competence of these Summary Courts, and parties may, within the 
limits allowed by the law, voluntarily submit their differences to 
them. There are seven Courts of First Instance," in which a Bench 
of three Judges sits to hear civil and commercial cases. Their com- 
petence extends in appeal to all cases coming from the Summary 
Courts, and in First Instance to aU cases not within the competence 
of the Summary Courts. The Court of Appeal is situated at Cairo, 
and has at present a Bench of twenty-two Judges, including the 
President, who is a native, and the Vice-President, who is an 
Englishman; it has competence in all appeals from the Courts of 
First Instanoa Arabic is the official language of the Native Courts, 
and pleading in a foreign language is not allowed, but written con- 
conclusions in a foreign langu^e are permitted if they are accom- 
panied by an Arabic translation. All the Judges are appointed by 

JudgeAdvocateof theArray ofOcciipa- ' Decree, 30th Nov. 1890, amended 

tion, and the President of the Native by Decrees of 31st August 1692, 7th 

Court of Cairo or Alexandria. The December 1892, 26th June 1896. Civil 

procedure of the court is to be based on jurisdiction ia now being given to the 

the Native codes ; but veiy wide powers Markaz Courts. 

of punishment are conferred on it, in- * They have also competence, similar 

eluding capital pimishment — Ministry to that of the Mixed Courta, in reference 

of Justice Kecueil, p. 466. See also to leases, &c. 

White Book on the Denshawai Affair ■ At Cairo, Alexandria, Zogazig, 

(Egypt, No.3,1906),whereIiordCromer Tantah, Beni Snef, Kena and Assiut, 

refers to the origin of the court, and there is now an English Judge on the 

where he says: "Since its creation, the Bench of all these courts. For cir- 

Tribunal has only been called into cumscription of the different conrte see 

existence twice, namely, once in 1897, Decree, 13th February 1904, modifying 

and again in connection with the recent the Decree of 14th Jime 1833. 
affair at Denshawai " (p. 24). 
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Khedivial Decree ; the Judges of the Court of Appeal are irremovable, 
but those of First Instance may be dismissed by the Khedive on the 
recommendation of the Minister of Juatica 

The Native Courts were originally divided, for the trial of penal 
offences, into Contraventional, Correctional and Criminal Courts, but 
this system has been modified by the institution of Markaz^ and 
Assize * Courta. Originally the Contraventional Courts tried all con- 
traventions, that is, all offences punishable by imprisonment not 
exceeding one week or by fine not exceeding £E.l : now their juris- 
diction is, in regard to certain contraventions, only concurrent with 
the Markaz Courts, while in others the Markaz Courts have acquired 
exclusive competence. The Contraventional Court is presided over 
by the Summary Judge of the district. The Correctional Courts had 
jurisdiction in r^ard to all delicts, but now, in regard to certain 
delicts, their competence is concurrent with the Markaz Courts. The 
Correctional Court is simply the Summary Court. By the Markaz 
Law of 1904, modified by the Law of 1907, power is given to the 
Minister of Justice, in accord with the Minister of the Interior, to 
issue Ministerial Orders establishing courts, called Markaz Courts ; 
their competence extends to all contraventions and to the delicts 
mentioned in the annex of the Law, but their power to punish these 
delicts is limited to the infliction of a maximum fine of £E.10 or of 
three months' imprisonment, whatever the Penal Code may provide 
as the maximum. In Cairo and Alexandria a court called the Con- 
traventional Court still exists, having competence, to the exclusion of 
the other Summary Courte, iu all contraventions committed in these 
towns ; but iu all other cases the Contraventional Court is simply the 
Summary Court of the district. Thus, in practice, the Summary and 
Markaz Courts have succeeded to the position of the old Contra- 
ventional and Correctional Courts. The Court of First Instance 
is competent in appeal from these Courts. 

Competence in r^ard to all crimes was originally within the 
jurisdiction of the Courts of First Instance with an appeal to the 
Court of Appeal at Cairo ; but it was found that this system worked 
very unsatisfactorily,' and a system of Assize Courts was introduced 
in Lower Egypt iu January 1905, and extended to Upper Egypt iu 

> Decree, Ulh Febniary 1904, moili- ' See the Judicial Adviser's Reports 
fied by Decree, 2nd May 1907. for 1903 and 1904. 

* Decree, Uth January 1906. 
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November of that year. There are two principal steps in the 
procedure for the trial of a crime before the Assize Courts : first, the 
procedure of examination by the examining m^strate ; and, secondly, 
the hearing of the case by the Judges of the Court of Assiza The 
examiniag mf^trate is specially del^ated by the Minister of Justice 
from among the Judges of the First Instance Court of the district. 
Before the Parquet can prosecute a person for crime they must 
submit the whole facts to the consideration of the examining magis- 
trate of the district where the supposed offence would be trifld. 
There are four courses which may be taken by this magistrate : he 
may decide that the facta, even if true, do not constitute any penal 
offence, he therefore dismisses the ease ; or he may consider that, if 
the facts alleged are true, an offence has been committed, but that the 
offence does not constitute a crime, and so he instructs the Parquet to 
bring the case before the Court competent; or he may consider the 
evidence insufficient and order a further inquiry ; or, lastly, he may 
consider that the alleged facts constitute primd facie evidence of a 
crime, in which case he commits the accused for trial by the Assize 
Courts. The committal order must set forth the facts on which the 
chaise is based, the name of the offence of which the party is accused, 
and the facts which constitute the elements of this offence. The case 
is brought before the Assize Courts when they next appear in the 
district, every locality which has a Court of First Instance being visited 
by the Assize Court monthly. The Assize Court consists of three 
Judges of the Court of Appeal expressly del^ated for the purpose. 
Since the institution of the Assize Courts there is no appeal in criminal 
cases, but there is a right to demand a review by the Cassation Court, 
which is simply a chamber of the Court of Appeal sitting specially 
for the purpose of cassation. This review is only allowed where there 
has been a misapplication of the law, or where there has been a fault 
in the procedure or sentence sufficient to render the case null, or 
where the facts proved are not punishable by the law.' Special 
Children's Courts were instituted in Cairo and Alexandria in the 
year 1905, to try all contraventions and dehcts committed by children. 
The Courts are presided over by a Judge specially del^ated for the 
purpose. Crimes committed by children are tried by the Assize 
Courts. 

The duties of prosecuting before the Egyptian Penal Courts ore 
' Code of Criminal Instniction, Article 229, && 



,dbyGoogIe 



JURISDICTION SINCE THE KEFORM OF 1876 247 

undertaken by a State department called the Parquet^ The head 
of this department is the Procureur-GSndral, who is assisted by the 
Advocate-General, Deputies or Substituts de Parquet, and Subetituts- 
Adjoints. The Procureur-Gdn^ral is the supreme head of the depart- 
ment, and as such exercises, either personally or by his deputies, 
the right of brii^ng the public action for a penal offeuca He has 
also duties in reference to disciplinary actions, supervision of places 
of detention, and the care of certain public funds,' The Advocate- 
General is the deputy of the Procureur-G^n^ral, and fills his place 
in his absence. He sits only in the name and under the authority of 
the Frocureur-G^n^ral, and is subordinate to him. In each district 
there are a number of Deputies or Substituts de Parquet, at the 
head of each district being a Chef de Parquet, who is directly 
responsible for his district to the Procureur-G^n^ral, and who reports 
to him. He has power to initiate proceedings in his own name before 
the courts of his district, and present appeals before the Courts of 
First Instance. The deputies have authority to initiate proceedings 
in their own names, but are considered as prosecuting under the 
orders of their Chef de Parquet. The Substituta-Adjoints have no 
authority to initiate proceedings in their own names. The Parquet 
is looked upon as being one and indivisible, in the sense that each of 
its members, in the exercise of his duty, represents the department 
itself in such a way that it is not necessary that the same member 
should assist at all the stages of the same case, and that what is done 
by one member has the same effect as if it had been done by another, 
provided that it does not exceed the limits of their respective com- 
petence. The members of the Parquet are all removable, and are 
under the control of their hierarchial chiefs and the Minister of 
Justice.' 

Although the Egyptian Courts are modelled upon the French 
system, there are, generally speaking, no Administrative Courts in the 
sense in which such courts exist in France. The explanation of this 
is given in Lord Dufferin's Report of 1883 : " A further question of 
some difBculty connected with this Bubject (native justice) has also 

' " No prosecution can be instituted * Decree for the Reorganisation of 
for the infliction of punishment except the Native Courts, Articles 60-64. 
by the members of the department of ' IbitL, Article 06. 
public prosecutioDs." — Code of Criminal 
Instruction, Article S. 
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been occupyiDg the attention of the Khedive's Government, namdy, 
that of what in France Ib called ' Adminietrative Justice.' At first 
there was an inclination to constitute a separate Court for the 
adjudication of all actions brought by individuals against officials; 
but I am happy to Bay this idea has been abandoned, and it is now 
settled that all public functionaries shall be amenable to the ordinary 
Tribunals for any act committed in violation of any Law, Decree, or 
Emulation, and that every case in which the position of the State is 
analc^uB to that of a private person, whether as proprietor, seller, 
buyer, tenant, creditor or debtor, will be dealt with by the ordinary 
Tribunals." The R^glement d'ot^nisation judiciaire of the Mixed 
Courts, and the Decree reorganising the Native Courts, each provide 
that such cases shall be tried by the ordinary Court competent to try 
a similar case between two private perBons; in consequence, if a 
foreigner either Bues, or is sued by, the Government, the Mixed Courts 
are competent, while if the party suing, or sued by, the Government 
ia a native, the Native Courts are competent,' There are, however, 
a few exceptional caees in which an Administrative Court has jiirisdic- 
tion in Egypt, thus : offences against the Customs Lawe are tried by 
a special courts consisting of certain officials of Customa Department ; 
more serious offences committed by Omdahs, such as contraventions 
against the Canal Law, the Locust Decree and the Agricultural 
Boads Decree, are tried by a CommiBaion — the Provincial or Omdah's 
Commission— couBisting of the Mudir of the province, a delegate 
from the Ministry of Interior, four Omdahs and a Subetitut de 
Parquet, convictions have, however, to be submitted to the Ministry 
of Interior. There are also special Administrative Commissions for 
enforcing the Canal Laws and the Corvee Law.* 

' A reserve should be made in i 
ference to each adminutTationa 

are cODfiidered "Egyptian" and not and a delegate oF tbe Public Worka 

"Native." lu regard to these the theory Department. 

of mixed intereat applies, and the The Corvfe Oommiaaion is presided 

Court competent would, in conae- over by the Mamour of the Msrkaz, 

quence, be the Mixed Court. appeals being heard by the Mudir of 

) Offences against the Canal Law, the province and four Omdahs. 

and acts of obstructing, polluting water, The Special Corvie Commission, that 

or daniaging waterworkE^ are dealt is for enforcing the regulations of the 

with by a Commission consisting of Oorv^ Law when special precautions 

the Mudir, the chief engineer of the have to be taken to guard the Nile 

district, and three notables ; appeals banks, and additional forced labour is 

iwing heard by a Commission consist- required, consista of the Mudir, the 
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To state again the present position of the privily of jurisdiction. 
The oompetenoe of the Consular Courts in Egypt has been greatly 
modified in favour of the Mixed Courts instituted in 1876, The 
Consular Courts are, however, still competent in all questions of 
personal statute, in civil and commercial cases, except when they 
are in reference to immovable property, where both parties are of the 
same nationality, and in all cases where one of their nationals is 
accused of a crime or delict. The Mixed Courts are competent : first, 
in all civil and commercial cases between foreigners of different 
nationalities, or between fore^ners and natives; secondly, in aU 
civil eases between foreigners of the same nationality, when the 
dispute is in reference to immovable property ; thirdly, in a certain 
limited number of oases of delict and crime of a special character, 
whether committed by foreigners or natives ; aud, lastly, in all cases 
of contraventions of police regulations committed by foreigners. 

chief engineer of the dutrict, the over bj the Minister of Interior, or 
Mainour and two Omdahs ; and appeals the Under-Secretary of State for the 
are heard by a CommissioD presided Interior. 



,dbyG00gIe 



CHAPTER XVI 

COUBTS OF PERSONAL STATUTE AKD RELIGIOUS COMMUNITIES 

All questions of Personal Statute are outside the competence of the 
Mixed Courts : " Les questions relatives k I'^tat et h la capacity des 
personnes et au etatut matrimonial, aux droits de succession naturelle 
ou testamentaire, aux tutelles et curatelles, restent de la competence 
du juge du statut personnel. Lorsque, dans une instance, une excep- 
tion de cette nature sera soulev^e, si les tribunaux reconnaissent la 
n^cessit^ de faire statuer au pr^Iable sur I'exception, ils devront 
surseoir au jugement du fond et fixer un d^lai dans lequel la partie 
contre laquelle la question pr^judicielle aura ^t6 soulevc^, devra la 
faire juger d^finitivement par le juge competent. Si cette n^cessit^ 
n'est pas reconnue, il aera pass^ outre au jugement du fond." * The 
Native Courts are similarly incompetent in such cases: "Ils ne 
pourront non plus connaitre dea contestations relatives k la constitu- 
tion des wakfs, aux manages et autres questions qui s'y rapportent 
telles que : la dot, la pension, &c., aux donations, legs, successions et 
toutes autres questions du statut personnel. Ils ne pourront inter- 
preter les decisions rendues en ces mati^res par le juge competent." ^ 
" Les successions sont r^gl^es d'apr^s le statut personnel du d^funt. 
Toutefois, le droit de succession k I'usufruit des biens wakfs, est 
r^gie d'apr^s la loi locale." ' "La capacity de tester et la forme du 
testament sont ^alement r^gldes d'apr^ le statut personnel du tes- 
tateur." * "La capacity relative ou absolue est r^gl^e par le statut 
personnel de la personne qui contracte."^ From these articles we 
gather that all questions of marri^e, including capacity to marry, 
the formalities of marriage, the rights and duties of husband and 
wife, the custody of children and the dissolution of marriage, questions 

' Mixed Civil Code, Artide 4. * Native Civil Code, Article 55 ; aho 

* Decree for the Reoi^nisation of the Mixed Civil Code, Article 78. 
Native Courts, Article 16. ' Native Civil Code, Article 130 ; 

* Native Civil Code, Article 54 ; also see also the Mised Code, Article 190. 
Mixed Civil Code, Article 77. 
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as to adoption, the legitimacy or illegitimacy of children, and the 
rec<^ition of natural children ; all questions of capacity to perform 
a juristic act and questions of tutory, curatory and interdiction ; all 
questions as to gifts, wills and successions ab iiUestato — that all such 
questions are outside the competence of either the Mixed or Native 
Courts, and that if a defence is raised which is ha&ed on a question of 
this nature, the case should be adjourned until the Court of Personal 
Statute, competent to decide the matter, has given its decision ; and, 
further, that " this decision is not subject to interpretation." The 
Personal Court competent depends, in the first place, on the nationality 
of the party interested. If the party is a foreigner, his Consular 
Court is competent, and the law of his own country is applied; if, 
however, the party interested is a native, the court competent will 
depend upon the religion of the party, that is to say, the court of his 
religious community will he competent, and the law applied will be 
his religious law. The jurisdiction of the Consular Courts in r^ard 
to questions of personal statute requires no further discussion. We 
will consider shortly the constitution, first, of the Moslem Courts, 
and afterwards those of the non-Moslem Communities. 

The Mohammedan Courts in Egypt are the Mehbemah Shariah 
and the M^lis-el-Hasby. They have both been reformed by recent 
Decrees. The Mehkemahs were reorganised by a Decree of 27th 
May 1897, in virtue of which three grades of courts were instituted : 
the District Courts, the Courts of the MoudiriahB or Govemorates, 
and the Supreme Court of Cairo. Each District Court is presided over 
by a single judge. The Court of the Moudiriah consists of the Kadi 
and Mufti of the Moudiriah, and an assistant judge. There are slight 
modifications for the Govemorates of Cairo and Alexandria. The 
Supreme Court of five members is composed of the Grand Kadi, the 
Grand Mufti, and three members appointed by the Khedive on the 
nomination of the Ministry of Justice. The competence of the dis- 
trict Mehkemah is, iirst, in reference to all questions arising out of 
marriage, such as dowry, Hadanah or the custody of children by a 
mother to a certain ^e, repudiation, divorce, dissolution of marriage, 
and " other questions relative to marri^e ; " secondly, questions of 
succession, provided the value of the deceased's estate does not 
exceed £E.25. The Mehkemah of the Moudiriah is competent, firstly, 
to hear appeals from the District Court, and, secondly, to consider 
questions relating to affiliation, death, wakfs, and successions of a 
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value greater than £E.25. The Supreme Mehkemah acts as 
a Court of Appeal in cases decided by the Moadiriah Courts. 
The Mehkemah also exercise important duties in reference to 
registration of titles. 

The Decree of 19th November 1896 suppressed the Beit-el-Mal, 
and instituted a new system of Councils, each called M^lis-el-Hasby, 
having competence in reference to the nomination, confirmation, and 
dismissal of tutors ; the continuance of tutory beyond eighteen years 
of age; interdiction, the nomination and dismissal of curators, and 
the removal of interdiction ; the nomination or dismissal of ^ents 
for persons who are absent; the supervision of the gestion of tutors, 
curators, or agents of absentees, and the examination of their 
accounts; as well as all measures necessary to be taken to safe- 
guard the interests of minors, iucapables, or absentees. A Meglia- 
el-Hasby is instituted in each Markaz, consisting of the Mamour of 
the Markaz, who is President, a Ulema of the Markaz appointed 
by the Ministry of Justice, and a notable appointed by the Mudir. 
There is also a M^lis-el-Hasby in each Moudiriah and Governorate, 
consisting of the Mudir or Governor as President, a Ulema of the 
Moudiriah appointed by the Ministry of Justice, a notable of the dis- 
trict chosen by the Ministry of Interior, and a member of the family 
interested. Appeals from the M^lis-el-Hasby are brought before 
the Native Court of Appeal at Cairo. 

These Mohammedan Courts are, unfortunately, very far from the 
standard which could be desired, and the Reports of the Judicial 
Adviser have year by year called the attention of the Government 
to deficiencies. Some reform has been introduced, but the most 
essential reforms must necessarily be the result of the action of the 
Moslem community itself. In 1898 the Judicial Adviser called the 
attention of the Government to the condition of the archives of 
the Mehkemah. His remarks will help to give an idea of the root 
and branch nature of the reforms necessary : " Piles of crumbling, 
mildewed documents, heaped up in every corner of the room, 
apparently without any attempt at arrangement or classification. 
Numbers of these sacks of papers, many of which fell to pieces on 
being touched, have lain undisturbed in the same comer for centuries. , 
Yet they are all title-deeds of more or less value, hodgets and wakfiehs, 
often of great importance to the parties interested. Such a thing as 
an index or a catalogue was inexistent, and it is difficult to under- 
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stand how any one could ever obtain a copy of a particular document 
concerning him." Another quotation from the same Report will show 
another very important question demanding reform : " The number of 
cases actually decided by the Grand Mehkemah of Cairo, to take 
this instance only, in the course of the year, in proportion to the 
number entered for trial, is startlingly small. The reason for this 
appears to be the exti'aordiuary frequency with which cases are 
struck out of the list for reasons which in general do not transpire. 
The figures speak for themselves, and are indeed extremely remark- 
able. In 1898, 7409 cases were entered for trial before the summary 
chamber of the Grand Mehkemah. Of this number only 1751 actually 
proceeded to judgment, and no lees than 4729 were struck out of the 
list for one reason or another. As regards the chamber of First 
Instance, the number of cases entered was 616, and the number 
actually tried was 9, 53 being rejected on technical grounds, 80 still 
left pending, and 483 struck out of the list ! " Each annual report 
repeats the same or similar criticisms, and demands a radical reform ; 
but, in spite of this, tbe Legislative Council, in 1903, accepted a motion 
that "nothing connected with the Mehkemah Shariah stands in any 
need of reform." Fortunately, however, a more reasonable view was 
taken of the matter by the same Council on the 6th April 1904, when 
they addressed a letter to the Council of Ministers, stating that tbe 
Mehkemahs required reform " by introducing into their regulations 
modifications of a nature to secure the efficiency of these Courts, the 
prompt disposal of their cases, and the disappearance of any grounds 
of complaint, whilst in no way departing from the provisions of the 
Sharia." Certain specific reconmiendations were also made : — (1) Im- 
provement of the instruction given at the El-Azhar University to the 
Kadis and officials of the Mehkemah, and the institution of a system 
of examinations ; (2) the appointment of a Commission of Hanafite 
Sheikhs to amend the procedure and codify the Sharia; (3) the pre- 
paration of regulatioi^ for the execution of Mehkemah decrees; and 
(4) an increase in the salaries for officials. Since then committees 
have been appointed to consider these difTerent matters, and consider- 
able progress has been made towards issuing a Code of Law referring 
to Mohammedan Personal Statute and Wakf; decrees are under 
consideration for reforms in procedure ; and a committee has also 
drawn up r^ulatlons and a course of study for a proposed Training 
Collie for Kadis, the students of which are to be selected from the 
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studeDte of the El-Azhar, and to be taught by Ulemaa under the 
supervifiiou of the Government. 

The institution of non-Moslem Courts of Personal Statute dates 
back to the capture of Constantinople by Mohammed II. The 
policy of Mohammedan Law towards the Christian and Jewish 
inhabitants of a conquered territory was, as we have seen, more 
merciful than that adopted in relation to Pagans or Wattajiee; 
the Ghrtstians and Jews upon submission became subjects, though 
on a lower grade, to the true Believer; since, although they pre- 
served their personal liberty and property, and were free to worship 
according to the forms of their own belief, they were obliged to 
pay certain special taxes and submit to a number of regulations. 
Mohammed strictly observed these rules, and formed his non- 
Moslem subjects, or Bayah, into communities, each having their 
own legal and administrative officers, who were responsible to him 
for all the members of their community. Mohammed's policy of 
moderation was dictated by necessity. Constantinople had to be 
repeopled, and to do this the Christians and Jews required to be 
encouraged to return to the city and make it their permanent abode. 
Orders were issued to the provinces to send families to Con- 
stantinople, public works were started to attract workmen, and 
everything was done to conciliate the former Greek inhabitants. 

In pursuance of his policy of conciliation Mohammed formed 
the Greeks into a community under a Patriarch, the membera being 
granted full religious freedom and the application of their own laws. 
The policy is described by Gibbon : ^ " The throne of Mahomet was 

' Gibbon, vol. vii. pp. 201 - 202. enjoy very nearly the game privileges 

Anotheraccount of these events ia given as his predecessors. A local synod 

in a recent work ("The Deatmction of having been called, George Scholarius 

the Greek Empire," by E. Peara, was called, and became known as 

London, 1903, p. 383) : "A record of Gennadiua. The Sultan received him 

the ecclesiastical affairs of the Orthodox at his seraglio, and with his own hands 

Church, written within ten yean after presented hira with a valuable pastoral 

the cBptnre, stat«s that Mahomet, desir- cross of silver aud gold, saying to him, 

ing to increase the number of the in- ' Be Patriarch and be at peace. Count 

habitants of Constantinople, gave to upon our friendship as long as thou 

the Christians permission to follow the desirest it, and thou shalt enjoy all the 

customs of their Churches, and, having privileges of thy predecessors.' After 

learned that they had no patriarch, this inter\'iew the ijultan caused him to 

ordered them to choose whom they be mounted upon a richly caparisoned 

would. He promised to accept their horse, and conducted to the Church of 

choice, and that the patriarch should the Holy Apostles, which he presented 
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guarded by the numbers and fidelity of the Moslem subjecta, but 
his rational policy aspired to collect the remnant of the Greeks i 
and they returned in crowds, as soon as they were assured of their 
lives, their liberties, and the free exercise of their religion. In the 
election and investiture of a patriarch the ceremouial of the 
Byzantine court was revived and imitated. With a mixture of 
satisfaction and horror they beheld the eultan on his throne, who 
delivered into the hands of Gennadius the crosier, or pastoral staff, 
the symbol of his ecclesiastical office ; who conducted the patriarch 
to the gate of the seraglio, presented him with a horse richly 
caparisoned, and directed the vizirs and bashaws to lead him to 
the place which had been allotted for his residence." The Armenian 
Christians were treated in a similar manner; their Church had 
been founded about the year 300, but had definitely separated from 
the other Christian Churches in the fifth century. The Armenian 
Bishop at Broussa was ordered to come to Constantinople with as 
many Armenian families as possible, and settle thera On his 
arrival he was made Fatriai'ch, and was given administrative and 
judicial powers over the un-Orthodox Christians, similar to those 
granted to Gennadius over the Greek Orthodox Church, while the 
members of tlie community were granted the same privil^es as 
had been conceded to the Greeks. Similarly Jews were attracted 
to Constantinople, and formed into a community with similar rights 
under a Grand Babbi exercising similar powers. Thus were formed, 
within a very short time after the capture of Constantinople, three 
non-Moslem communities, the members of which enjoyed certain 
r^hte of independence, and were subject to their own religious 
authorities. 

The following quotation, which describes the position of the 
Greek Church as a result of the grant of these privileges, is of 
interest': "Strange as it may seem, the immediate result of the 
Mussulman domination was beneficial to the Church, in as far as 
her prosperity can be separated from that of the whole Christian 

to him as the clnirch of the patriarchate his mind freely, Af Ahomet even paid 

OB it had formerly been. After tlie him visits and took with him the most 

election of Qennadiiis, the sultan, ac- learned men whom he had persuaded to 

cording to Ariatobolua, continued hia be present at hia court." 
intercourse with the new patriarch, and ' " Turkey in Europe," Sir C. Eliot, 

discussed with him questions relating London, 1900, pp. Se6-S67. 
to Christianity, urging him to speak 
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population. . . . The Emperor had always been head of the Church, 
and, in virtue of his sacroeanct chai-acter, had interfered in and 
controlled the course of ecclesiastical policy. A Mohammedao 
sovereign had no such ambitions. While reserving a full right to 
hang or otherwise correct any troublesome priest, Mohammed put 
the whole, 'Greek religion,' as he phrased it, under the control 
of the Patriarch, who thus acquired an almost Papal authority, 
which he had never enjoyed in Christian times. Further, the 
peculiarities of Mohammedanism tended to exalt the position of 
the Patriarch. Islam has never clearly distinguished between the 
Church and the State, between religion and law, between tern* 
poralitiee and spiritualities. By tolerating the Christian religion 
the Conqueror implied that Christians were allowed to preserve 
not only their religion in the strict sense of the word, but all their 
observances, uac^s, and customs, provided they clearly understood 
that they were, collectively and individually, the inferiors of Moa- 
lims, and paid tribute in humble gratitude for the privil^e of 
being allowed to exist. The Patriarch was the head, not only of 
the Church, but of thb tributary community, the representative of 
the Greek nation, the reet^ised intermediary between them and the 
Ottoman Government, a chief empowered to settle all disputes and 
other buainesa matters arising between Christians, provided no 
Moslim was concerned. All questions respecting marri^ and 
inheritance were referred to the ecclesiastical tribunals, and as the 
Greeks were unwilling to go before Turkish Courts, and the Turks . 
cared little how Christiana settled matters among themselves, the 
authority and jurisdiction of the Patriarch gradually extended to all 
civil cases. He was allowed to levy tithes and dues from his flock, 
and to keep Zapties in his service. . . . The higher clergy found 
themselves possessed of a power and influence which were new to 
them, while the peculiar inaptitude of the Turks for commerce and 
money makbg enabled -the laity, especially in the capital, to amass 
enormous fortunes." 

The position, however, of a Christian Church assisting a Moslem 
ruler to oppress Christians was essentially a false one, and the 
natural consequences of deeper degradation were not long in 
following. Within fifty years of the conquest the office of Patriarch 
was bought and sold for a price; the successful Patriarch reim- 
bursing himself from the money received from his subordinate 
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offioialB on their appoiutment. Nor did the Community always 
retain the good favour of the Grovemment : thus in 1520 the 
Sultan Selim I. threatened to convert by force all ChriatianB to 
the Mohammedan rehgion, while Murad III. threatened to turn all 
churches into moBqueB. The Churches' troubles were not only with 
the Moslems ; the Latins, backed by France, were rapidly increasing 
in power, and usually sided gainst the Orthodox Christians. In 
1700 Eussia for the first time intei-vened iil favour of the Orthodox 
Church, and from that date throughout the eighteenth century the 
Orthodox Patriarch was invariably supported by Eussia. During 
the nineteenth century we find the Christians more and more 
divided into diflerent religious communities; but after the Hatti 
Humayoun the older constitutions were modified, and new constitu- 
tions granted on more democratic lines ; while the distinctions which 
had arisen within the original communities were rec<^ised, and new 
communities formed, each with its own separate constitution and 
hierarchy of authorities. 

The second Community recognised by Mohammed the conqueror 
had been the Armenian Community, whose Patriarch was given 
authority over all other Christians not included in the Orthodox 
Church. All Armenians, however, were not of the same faith. 
From the time of the Cmaadea, when many Latin Churches were 
founded in the Levant, a certain number of Armenians had been 
Catholics. Thus the Armenian Church has been from early times 
divided into two sects: the first, being also very much the lai^r, 
was called the Armenian Gregorian Church, the other the Armenian 
CathoUc Church, The Armenian Gregorians are sometimes called 
the Armenian Orthodox Church, but this is misleading, as the 
Armenian Church is not strictly Orthodox ; since, not only was it 
not represented at the Council of Ohalcedon, but other points of 
distinction exist between it and the Orthodox Church, although 
there are also points of resemblance, such as the division of their 
ecclesiastics into the ordinary clergy who marry, and the monks who 
do not. The consequences of the division were clear during the 
Armenian massacres of 1895-96, when only Gregorians were killed, 
and when the Orthodox Patriarch and the Russian people looked on 
with indifference.^ The Catholicos of Etchmiazin is the true head of 

I See " Turkey in Europe," pp. 428, 432, 451, &c 
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the Gr^orian Church, but the Church ia represented in ite dealinga 
with the Porte by the Patriarch of Constantinople, who is the head 
of the Community in the Ottoman Empire, There are twenty-four 
dioceses outside the Ottoman Empire, and forty-four, including Egypt, 
under the Patriarch at Constantinople,* The Armenian Catholics 
down to the nineteenth century were not recognised by the Porte, 
but were looked upon as members of the Armenian Community 
under tlie Gr^orian Patriarch. At the commencement of the century 
they formed a numerous and prosperous body at Constantinople, and 
after the crisis of 1828, by the aid of the French Government, they 
obtained recognition as a separate community under a Patriarch.' 
Under this Patriarch of the new Armenian Catholic Church were 
imited the four other secte who were connected with Pome — the 
Maronites, the Melchites, the Syrians and the Chaldeans. In 1840, 
however, the Syrians and the Melchites obtained a Firman author- 
ising them to inscribe themselves at the Chancery of the Latin 
Rayahs ; and about the same time the Maronite Community obtained 
for itself the recognition of a special representative at Constantinople, 
and BO escaped the protection of the Armenian Patriarch.' 

In reference to the Latin Christians, those of them who were 
resident at Constantinople after the conquest became Zimmee, but, 
owing to their particular Western oharacteristica, they received special 
treatment, which was complicated and strengthened by the protection 
they received from foreign Powers. After the conquest the Latin 
colonies concentrated at Pera, which was then a Genoese town 
practically independent of the Greek city. In recognition of its 
neutrality during the siege Mohammed granted it certain civil and 
religious privil^es, appointing a delegation of notables and ecclesi- 
astics, who in time became a municipality, for this Latin quarter 
of the city, and which was called the " MagniGca Comunita di Pera." 
AiTairs arising between this Community and the Porte were placed in 
the hands of the Chancery of the Latins, the Chancellor being called 
Wekil of the Latin Community.* Other Chanceries were founded in 
other parts of the Ottoman Empire under the direction of that of 

• Young, vol. iL pp. 75, 76, in favour of the Comunita that the 
- Origiiiallj called Bishop in first English and Auatri&n Ambassadors 

nomination, 1831, but Patriarch in intervened in 1793, in order to obtain 

1834. the Church of St Benolt. Tliey were, 

' See Young, vol. ii. p, 113. however, unsuccesaful. 

• Young, vol. ii, pp. 122-1S6, It was 
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ConstantiDople. The Oomunita, however, disappeared during the 
period of the Bevolution, 

The Jews received very much better treatment from the Ottoman 
Sultans than that which they received from other European rulers 
during the fifteenth and sixteenth centuries. Before the capture 
of Constantinople the Ottoman armies found wherever they went 
Jewish communities which welcomed them. Thus Orcan encouraged 
the Jews to come to his capital Broussa, givii^ them a syni^ogue, 
granting them a quarter, aud allowing them to own land and house 
property, provided they paid the Kharadj tax. On the invasion of 
Europe the Grand Rabbi of Adrianople was given full authority 
over all the Jews in Roumelia, having the right of jurisdiction over 
them and the duty of collecting the taxes from them. Mohammed II. 
thus followed the precedent of former Sultans when he formed a 
Jewish Community at Constantinople, and granted wide judicial and 
administrative powers to the Grand RabbL Jews persecuted in 
<]rermany and Spain flocked to Constantinople. The Sultan Suleyman 
appointed a lay chief or " Eapou Ketbonda " to share the duties of the 
Grand Rabbi. At first this not unnaturally caused a conflict, but after 
a time the lay official became subordinate to his spiritual head. Down 
to the eighteenth century the Jewish Community enjoyed special 
privileges, and many of their members held important official positions ; 
but after the year 1700 they lost favoiur, and were submitted to 
T^ulations as to dress, and, losing office, they were robbed aud ill- 
treated by the Viziers, Pashas and Janissaries. Many emigrated 
from the country. With the fall of the Janissaries in 1828 the 
position of the Jews improved in like manner to that of tlie 
Christians; but although they received the same privileges as the 
other Rayah, they never again enjoyed the exceptional treatment 
which had formerly been accorded them.^ 

The period of the Tanzmiat was not without its effect on the 
position of the non-Moslem communities. One of the chief objects 
■of the reform was to estaUish greater equality between the Moslem 
and non-Moslem citizens, and guarantee the fundamental righte of 
the latter as fully as those of the former. The second article of the 
Hatti Humayoun* confirms the privileges enjoyed informer times: 
"Tons lea privileges et immunit^s apirituels, accord^s ab antique, 

' Ycning, vol. ii. pp. 139-1411. ' Young, vol. ii. pp. 3-9. 
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de la part de mes anc^tres, et k dee dates post^rieures, k toutee lea 
Communant^B chr^tieiines ou d'autreB rites noD-musulmans, dtablis 
dans mon Empire, sous moii ^gide protectrice, seroot confirmee et 
maiutenus." Article 3 undertakes that a commission shall be formed 
to consider the existing privileges of these communities, and place 
them in harmony with the existing state of affairs. In pursuance 
of this promise new constitutions were prepared and granted to the 
non-Moslem communities, the principal characteristic of the reforms 
being their increased democratic character. Speaking generally, each 
Community has a single official, who is generally an ecclesiastic, as its 
head. This ofScial is called either Patriarch, Rabbi or Wekil ; he is 
chosen by the Commimity, subject to the approval of the Porte, the 
appointment being confirmed by Berah. If the actual head of the 
religious body, to which the Community is attached, is resident in a 
foreign State, as the Pope or the Greek Catholicos, the Community 
must have someone to i-epresent him in Turkey, Under the head of 
the Community are, as a rule, three councils : tlie first a spiritual 
council, consisting entirely of ecclesiaatics and concerned with ecclesi- 
astical matters; the second either lay, or partly lay and partly 
ecclesiastical, whose duty it is to consider lay questions ; and, thirdly, 
a general assembly whose principal duty is the election of the 
Patriarch. Those Communities which are attached to the Roman 
Catholic Church have, aa a fifth power, the Pope, who exercises 
certain rights of appeal and control. The privileges conferred on 
these authorities are partly administrative and partly judicial. They 
have perfect freedom, within the limits laid down in the interests 
of public order, in all that concerns their religious exercises, the 
administration of their churches, monasteries, schoob and cemeteries, 
although special permission is always necessary, except in Egypt, 
before any foundation may be built or restored. They may teach 
in their own schools in tlieir own language. They have exclusive 
judicial competence in all questions of worship and clerical discipline 
in reference to one of their own members ; and all disputes arising 
out of personal statute between members of their Community are, in 
principle, within their competence ; although ceitain exceptions, for 
instance, in reference to successions, have been made in favour of the 
Moslem Courts, These decisions, when properly given, are executed 
by the Moslem administrative authorities. In Turkey, also, the 
authorities of these communities keep the registers of deaths, births 
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and marriagee.: and collect the taxes due from the members of their 
Community. 

The religious communities in Egypt are the Greek Orthodox 
Community, the Armenian Gregoriana, the Jacobite or Orthodox 
Copts, the Greek Catholic Community or Melkites, the Armenian 
Catholics, the Coptic Catholics, the Maronites, the Syrian Catholics, 
the Catholic Chaldean Community, the Protestant Community and 
the Jewish Community. The Greek Orthodox Community is by far 
the most fully developed and the most important of the Ottoman 
communities; a constitution was granted to it in 1860. This con- 
stitution provides for a General Assembly consisting of lay and 
ecclesiastical members, its duty being to elect the Patriarch,* who is 
chosen from among the bishops ; a Synod or Ecclesiastical Council, 
consisting of the Metropolitans and the principal bishops presided 
over by the Patriarch, its duties referring to all the purely religious 
affairs of the Community and disputes between members of the 
Commimity in reference to the more religious parts of personal 
statute, such as questions in relation to marriage and divorce; and 
a Mixed Council, consisting partly of lay members and partly of 
ecclesiastics, the former being in a majority and being elected by 
del^ates from the provinces ; its duties include the administration 
of all the temporal affairs of the Community, and the settlement 
of the less religious questions of personal statute which may arise 
between members. The judicial system is fully developed. In the 
first place, there are two sets of courts existing side by side, the one 
attached to the Ecclesiastical Council, the second to the Mixed Council ; 
and, in the second place, there is an arrangement of Provincial Courts 
and Courts of First Instance and Appeal ; the Patriarch is the final 
court of appeal, but below him the Ecclesiastical Council is the court 
of appeal in the more religious cases, and the Mixed Council in the 
others. The law applied is based for the most part on the Roman 
Law of Justiuiaji, as modified by custom and ecclesiastical ordinances 
of the Eastern Church.* 

The Constitution of the Gregorian Community ' was granted oa 
24tli May 1860. It provides for aPatriarch, an Ecclesiastical Council, 
a Lay Council and a General Assembly, The General Assembly 

' The election ai the Patriarch of ^ Young, vol. ii. pp. 12-34. 
Alexandria is regulated by a Bugle- ' Ilnd. 79-92. 
ment of 24th November 1899. 
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conaistB of 140 delegates, of whom 20 are ecclesiastics chosen by the 
clergy at Constantinople, 40 are chosen by the provinces, and 80 
by the inhabitants of Constantinople. Its duties are electoral and 
administrative; it elects the Patriarchs as well as the members of 
the Ecclesiastical and Lay Councils ; it also controls the administration 
of the affairs of the Community, meeting for this purpose once every 
two years to consider the reports as to the administration, to examine 
the budget and fix the taxes ; it may also be convoked for special 
meetings, to transact any extraordinary business which may arise in 
the interim, such as to decide disputes arising between the dififerent 
councils, or to elect the Gatholicos or one of the Patriarchs. The 
Ecclesiastical Council consists of 14 members, and has duties similar 
to the Synod of the Orthodox Community. The Lay Council consists 
of 20 lay members elected by the General Assembly for a period of 
two years, and transacts all the general administrative business of 
the Community, appointing for this purpose four commissions: one 
for the Schools, one for Justice, one for Finance and another for the 
Monasteries. The Judicial Commission consists of 8 members, 4 cleri- 
cal and 4 lay, its duties being to decide all cases of personal statute be- 
tween members of the Community, there being an appeal either to the 
Ecclesiastical or Lay Council, according to the nature of the dispute. 

The Orthodox Copts are an essentially i^'ptian Community, and 
their Constitution is contained in two Decrees of 2nd March 1883 
and 14th May 1883, granted by the Khedive.' There is a General 
Assembly, which meets for electoral purposes, and which must consist 
of at least 150 members ; a General Council of 12 members nominated 
by the Khedive, and 12 elected by the General Assembly, the duration 
of the mandate in each case being for five years: the Patriarch presides. 
The duties of the Council refer to all questions of wakf, charities, 
schools, churches, the poor, and to printing presses. The schools are, 
however, under the supervision of the Ministry of Public Instruction. 
The Council has also judicial duties in reference to disputes between 
Orthodox Copts. Sub-councils may be appointed in localities where 
the General Council may consider it convenient, with such powers 
as they may expressly delegate to tbem. There is also an Eeelesi- 

' Gelat, 1894 edition, supplement, Hatti Huniayouii. The decree gmntiug 

pp. 127 to 131. Alexandria, 10th April a constitution to the Armenian Catholics 

1889, B. L J., i. p. 101. Mixed Courts of Egypt is in a aimilar poaition. 
contest these Decrees as conti-ai-y to 
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astical Council, nnder the preeidency of the Patriarch, conBisting 
of ecclesiastics, nominated by the Patriarch in agreement with the 
General Council ; its duties refer to all religious questions. It may 
also be added to the General Council, if thought expedient, for the 
discussion of any question of personal statute ; but its position is of 
very secondary importance. 

The Catholic communities corresponding to these three com- 
munities are regulated on similar lines, subject to the control of the 
Pope, who confirms the election of the Patriarchs,' and who has a 
right to act as a final Court of Appeal, a right which has been 
continued by the Mixed Court of Appeal at Alexandria.^ The 
Coptic Catholics have a Patriarch at Cairo, the Greek Catholics a 
Yicar, and the Armenian Catholics a Bishop.' The other Catholic 
communities have very little importance. 

The Fi'otestant Community is also an entirely f^yptian Com- 
munity. The Protestants of the Ottoman Empire were organised 
into a Community in 1847, and in 1850 a Constitution was prepared 
for them by the Porte ; but this was not accepted by the Community, 
and remains a dead letter.* However, a constitution was granted 
to the Protestants in Egypt by Khedivial Decree on 1st March 1902. 
The Egyptian Protestant Community had been ofiicially recognised 
in Egypt as early as 1878, when a Wekil was appointed by Khedivial 
Ordinance ; but everything was left in a very vf^e state, and, above 
all, there was no code of Personal Law recognised as applicable to 
Protestants as such. The majority of the Community belonged to 
the " United Presbyterian Church of Egypt," which is a Native 
Church connected with the American Presbyterian Mission. Its 
members had originally been, for the most part, Copts, and to 
overcome this last difficulty a Code of Personal Statute was 
prepared, based in principle on the Coptic Law, although the 
infiuencQ of Mohammedan Law is noticeable in the rules of succes- 
sion. This code was not fully acceptable to the other Protestant 
Churches; so, when a constitution was granted to the Protestant 
Community, this code was modified in such a way as to be applicable 
to all Protestants to whatever special denomination they might 

' See appointment of Patriarch to ' The Armenian Catholics in Egypt 
Greek Catholic Community. — Qilaz, were granted a constitution by Khedi- 
1894, aupplement, p. 132. vial Decree, 18th November 1905. 

' Alesandi-ia, 26th April 1894.— * Young, ii pp. 108 and 109. 
Clunet, 189S, pp. 697 and 994. 
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belong. The Decree ot 1902 provides for a General Council, 
consisting of del^ates elected by the different Protestant Churches 
recc^nised as forming part of the Community. Only two Churches 
were thus recognised — the United Presbyterian Church and the 
Butch Mission at Galioub. The former has twelve members on the 
Council, the latter only one. Any other Protestant Church is entitled 
to apply for recognition. The Council elects the Wekil, and hie 
substitute the Nalb. The Wekil presides over the Council The 
Council looks after the affairs of the Community, keeps a register 
of its members and a register of the marrif^s celebrated by its 
clergy; it haa also judicial duties in reference to cases of personal 
statute, provided the parties are Protestant, with the limitation, 
however, that in questions arising upon an intestate succession, 
all parties must consent to the jurisdiction of the Council. The 
decisions of the Council are to be executed by the ordinary 
Egyptian administrative authorities.* 

One interesting point which arises from a consideration of this 
Decree is the non-ecclesiastical nature of its administration. This 
is probably due, for the most part, to the natural characteristics of 
most Protestant Churches; but it should also be noticed that the 
policy of the Ottoman Government has for some time been to 
popularise the non-Moslem Councils. Another tendency of the 
Ottoman Government has been to greatly restrict the judicial 
powers of the non-Moslem Councils; this has been especially the 
case since the reforms introduced into the administration of Turkish 
Justice. Two Ottoman circulars are of interest in reference to 
this matter : the first is addressed to the Greek Orthodox Community, 
and the other to the Armenian Gregorians,* These circulars are 
neither in strict legal form, nor do they entirely agree with one 
another; and, moreover, they do not cover the whole question of 
personal statute. The principle, however, may be deduced that it 
is only the truly religious questions of personal statute wliieh 
must be submitted to the councils ot these communities, and 
questions arising out of succession, for example, should in principle 

1 The Ministry of Interior exercises 1891. GUSlat, 1894, Biipplement, p. 121. 

important powers of supervisioa over Young, vol. ii. p. 19. Circular of the 

the Coinmiuiity, and haa to consent to Sublime Porte to the Armenian Com- 

all elections. munity, Ist April 1891. G£lat, 1894, 

' Circular of the Sublime Porte to supplement, p. 122. Young, vol. ii. 

Orthodox Community, 3rd Febrnary p. 92. 
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be decided by the Moelem Gourte, irnleaa all parties consent to the 
jurisdiction of the Patriarch. It must be confeesed that this 
suggested solution still leaves the situation very vague, and it 
would be desirable that it should be properly defined by the 
Government. There are certain questions where there can be little 
difficulty : thus, questions as to marri^e and divoi-ce would naturally 
be considered as coming within the exclusive competence of the 
Patriarch and his Councils. The same would apply to questions of 
paternity, the rights and duties of husband and wife, or of parent 
and child; but, on the other hand, the case is not so clear in 
reference to guardianship, since, in so far as it is concerned with 
the administration of property, there is no particular reason why it 
should be treated exclusively by the Patriarch, while, on the other 
hand, the care of the person of the ward and his education approach 
closely the relations of parent and child. In regard to successions, 
we have seen that the most recent non-Moslem Constitution has 
recognised the non-religious character of such cases, and yet the 
Community may have very vital interests in the disposal of the 
property of its members. Such as tbey are, these circulars have 
been adopted by the Egyptian Government as applying to all non- 
Moslem communities.' 

The Jewish Constitution, which alone remains to be dealt with, 
provides for the administration of the Community by a Grand Kabbi, 
a Spiritual and a lay Council, and a General Council. The General 
Council usually consists of 80 members, 60 of whom are elected 
by the inhabitants of Constantinople, and the other 20 are chosen 
from among the Babbis by these 60 delates. But for the pur- 
pose of electing the Grand Rabbi 40 additional members are added. 
These are representatives from the provinces, and for this purpose 
Egypt has special representation. The Spiritual Couacil consists of 
7 Rabbis elected by the 80 ordinary members of the General 
Council, and ' the Lay Council of 9 members elected by the same 
body. The duties of these different bodies are much the same as in 
the case of the other communities. The communities of Cairo and 
Alexandria have special constitutions. In Alexandria the Jewish 

1 See Letter of the Cabinet of H. H. doivent £tre g^n^rala et communa h 

the Khedive to the Ministry of tlie toutes lea communaul^ nou Musul- 

Interior, Slat July 1891. 0£lat, 1894, manes et aervii de i^e ea de 

Bupplement, p. 1S&: "Cea diapositiona aemblablea matiixea." 
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Community forms a General Assembly, which electa the Grand 
Rabbi of the Community, and also a General Council, consiBtii^ 
of 19 members, whose duties are to administer the afiairs of the 
Community, and render justice in cases of personal statute. This 
Council may, however, del^ate certain of its duties to special com- 
missions appointed for the purpose. In Cairo the Community t^ain 
forms itaelf into a General Assembly, which elects an Administrative 
Council, composed of a president, vice-president and 9 members, 
whose duty it is to administer the temporal affairs of the Community, 
while the spiritual affairs are entrusted to the Rabbis, who also act 
as judges of personal statute. 

If this summary of the Constitutions of the different non-Moslem 
communities ia not as precise as could be desired, it only reflects what 
is the predominating characteristic of the Laws, Decrees, Circulars 
and Firmans on which these constitutions are baaed; nor doee the 
practice, as it exists, always conform with what is declared to be 
the law. There is, in fact, a very special need for reform in regard 
to this matter. One of the most important questions which requires 
reform is in reference to the number and variety of conflicts which 
continually arise between the different Patriarchates, between a 
Patriarchate and Mehkemah, or between the Mehkemah and the 
Native Courts. As a typical example of the conflicts which may so 
easily arise we may cite the following from the Judicial Adviser's 
Report of 1902 : — " I may refer to the case of two persons belonging 
to the Greek Catholic Church who marry according to the rites of 
the Church and subsequently the husband, in order to divorce hie 
wife, joins the Orthodox Greek Community and obtains from that 
Patriarchate a decree dissolving the marriage (which the Greek 
Catholic Patriarchate continues to r^ard as indissoluble) in defiance 
of the rule that the Patriarchates have only jurisdiction between 
persons professing the same religion. As regards conflicts between 
the Patriarchates and the Mehkemahs, it frequently happens that a 
Christian husband becomes a Moslem and then claims the right to 
force his Christian wife to submit to the introduction of other wives 
into her home, to bring up the children in the faith of Islam and to 
marry the infant daughters to Mohammedans, even without their 
consent. Most of the Patriarchates are accustomed to pronounce 
either divorce or l^al separation in such cases, giving the mother 
the custody of the infant children, while the Mehkemahs, on the 
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other hand, r^ard the marri^eB as continuing to aubeist and hold 
that the children who have not attained their majority have become 
MoBlemB by the fact of their father's converBion and must conse- 
quently submit to all the usages, as regards marriage or otherwise, 
of the Mohammedan religion. In such cases the Christian wife and 
children usually appeal to the Government for protection from the 
effects of such a decision, which obviously infringes the principle 
that one party to a contract cannot alter its essential conditions 
without the cousent of the other — the principle which is acted upon 
in Europe as r^rds marriagee where one of the parties has subse- 
quently changed his or her nationality and thus endeavoured to 
import into the marriage rights and obligations to which it was 
not originally subject." 

One possible solution of these conflicts, considering that so 
many of them depend upon the relationship of marri^, might 
be to make the courts of the Community which had originally 
celebrated that marrii^e exclusively competent. But the better 
system is probably that followed by the I^yptian Government, 
which applies the maxim "Actor sequitur fomm rei." This, how- 
ever, does not solve all difficulties, and there is very great need of 
some supreme Commission, with powers to consider all such con- 
flicte. A suj^estion to this effect has been made by the Judicial 
Adviser: "A permanent Commission at the Ministry of Justice, 
presided over by the Minister and composed of two functionaries 
and one del^ate from the religious authorities concerned in the 
dispute." ' 

The most celebrated conflict which has recently arisen between 
the Mehkemab and the Native Courts was in 1900, and had 
reference to the appointment of a Nazir to a Wakf. The Meh- 
kemab appointed one person, while the Native Courts appointed 
another ; both decisions were final The Nazir appointed by the 
Mehkemab, which had been the first to give a decision, was in 
poBsesaion. The Government did not feel that it was politic to dis- 
possess him, since, if this were done, "it might give rise to the 
impression that a decision of the Native Court could overrule one 
given by the Moslem religious court on a semi-religious question." * 
A decree was in consequence promidgated in 1901 confirming 
' The Judicial Adviser's Report. * See the Judicial Adviser's Report 
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the Mehkemah appointment, parti; no doubt on the principle of 
"Melior eet conditio poHsidentis." A Commission was thereafter 
appointed to conaider the question of jurisdiction, and it decided 
in favour of the Mehkemah. The r^ulation of Wakfa is the most 
productive of conflict between these two courtB, and the whole 
question is at present under discussion, and a decree will probably 
be issued in the near future dealing with the whole question. 
The basis of arrangement will probably be on the lines that 
Private or Ahli Wakfs will be within the exclusive jurisdiction 
of the Native Courts, while the Mehkemahs will be alone com- 
petent in questions relating to Charitable or Shari'y Wakfa This, 
however, is not the only possible cause of conflict. Articles 155, 
156, and 157 of the Native Civil Code are also a fruitful source 
of such disagreements. These articles provide for alimony being 
given by persons to ascendants, descendants, or other near relations 
in the case of necessity, whereaa the provision of alimony is looked 
upon by the Mehkemah as a part of personal statute, and, therefore, 
within its exclusive competence.' 

' The subject of the Non-Moslem I'Empire Ottoman et sp^ialement en 

Communities baa been dealt with iu £g}-pte," by S^aoatris Sidarouas Bey, 

considerable detail iu a work recently Paris, 1907. 
published : " Lea Fatriatcats dans 
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CHAPTER XVII 

THB PRIVILEGE OF LEGISLATION SINCE THE REFORM OF 1876 

The privilege of L^islation, whereby foreigners resident iu Egypt 
vere exempt from the application of the local Egyptian Law, was 
in its origin the natural consequence and sequel of the privil^e of 
Jurisdiction ; the reform of the latter privil^e could not, therefore, 
bo earned out without affecting the privilege of Legislation. Before 
the Keforms of 1876 foreigners resident in Egypt were governed 
exclusively by their national law; but when the new courts were 
instituted it was out of the question that they should be asked to 
apply the national law of the parties suing before them. A L^is- 
lative Betorm was the natural and necessary corollary to the reform 
of the courts. The most important difficulty in n^ard to any reform 
of this privilege was to decide upon the nature and character of 
the authority which should be given power to legislata It was 
impossible to attribute this power to an entirely foreign authority. 
It was equally impossible to entrust the rights of foreigners to the 
ordinary Egyptian legislator — the l^islative power in Egypt being 
in the hands of the Khedive alone, since his Divan or Privy Council 
exercised no practical control over legislation. Theoretically, as the 
new courts were Egyptian, the authority which made the laws to 
be applied by them should have been Egyptian also. But, on the 
other hand, the new courts could not have been instituted without 
the consent of the Powers. It was therefore decided that the laws 
to be applied by the Mixed Courts should be drawn up with the 
consent and assistance of the foreign Powers. Mixed Codes were, 
in accordance with this decision, drafted and submitted to the 
Powers for their consent and approvaL The new codes were: a 
Civil Code, a Commercial Code, a Civil and Commercial Procedure 
Code, a Code of Maritime Commerce, a Penal Code, and a Code of 
Penal Procedure. These codes were prepared by a M. Manoury, 
a French lawyer in practice in Alexandria, and secretary to the 
International Commission which considered Nubar's proposed reforms. 
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Unfortunately, the circumBtances of the case required that theee 
codes ahould be completed with as little delay as possible. The 
natural conBequence of this too hurried legislation haa been that 
M. Manoury's work has frequently been made the subject of adverse 
criticism; but in criticising bis work the difficulties which bad to 
be overcome should be fully realised.' 

The Mixed Courts were instituted to decide cases arising between 
foreigners of difTerent nationalities, or between natives and foreigners. 
These cases bad been, before the Keform, tried either by one or 
other of the seventeen Consular Courts,* by the local Egyptian 
Courts, or by the Mixed Commercial Courts ; each Court applying 
its own particular law. There were thus, at the moment, a very 
large number of different systems of law in daily application to 
such cases in Egypt We gather, however, from the report of the 
French Commission of 1867, that a practice was already in existence 
by which preference was, to a certain extent, given to French Law.' 
This latter fact helps to justify the policy adopted of founding the 
new Codes on the Codes of France. There was also the precedent 
set by the Turkish Government, which had to a large extent copied 
French Law in the series of Codes promulgated between 1850 and 
1864. The very extensive interest taken by the French nation 
in Egyptian affairs at that time must also have had its iufluenca 
It will be recalled that the Suez Canal was at the time of the 
International N^tiations in the process of construction, under the 
direction of M. Lesseps, and had been opened in 1869. Although the 
model adopted was undoubtedly French, the Codes of the Egyptian 
Mixed Courts are not copied from the French Codes.* The principles 

' " II sufStd'observercjiie la situation en mati&re Rommerciulc, el mcme en 

de ce pays an moment de la Rufurme, matiere civile, est asasx genuralemeut 

^tait une anarehie complete caract<Sris^ miivie. Cela eat constat^ par la not« 

par la confiuiun de tous lea pouvoira ^gyptienue, comuie pav lea rapporta 

et par la aubstitution k la loi d'un consulairea, et I'exiBtence de cet usage 

arliitraire aveugl^ment d^rdonui." — se trouve ^labile dans dea documents 

P. Arminjon, "Le Code Civil et judi^^iairea (arret d'Aix, 24 mai 18&6} 

I'Egypte," Paria, 1904, p. ST. et dana dea actea du gouvememeut 

* "En deliora des tribunaux locaux, egyptien (art 41 du reglement sur la 

il exiate en Egypte seize ou dix-sept reoi^niaation de tribunaux de com- 

consulata qui out droit de juridictioii merce)."— Borelli, p. xliv. 
aurleiirs nationaux,"— Report of Inter- ' "The Mixed Codes are a hasty 

national Commission of 186fl-1870^ adaptation of their French prototypes, 

Borelli, p. livii. prepared in an incredibly short space 

' " En Egypt«, la l^gisbtion franfaise of time, by a single lawyer who was 
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are generally the same, but the actual laws are diflereutly worded. 
The distinction is made olear by the fact that there are 2281 articles 
in the French Civil Code, but only 774 in the Mixed Civil Code. 
Even allowing for the omission of all articles dealing with questions 
of personal statute, the difference is considerable. But not only is 
there a difference in the number of articles, there is also on occasional 
but important difference in principle. Certain of the rules of the 
Egyptian Codes are borrowed directly from Moslem Law, and are, 
therefore, in contrast to the rules of the French Codes. This 
adoption of Moslem Law is specially noticeable in the articles 
dealing with immovable property; for instance, in reference to 
Servitude.' The right of "pre-emption" by a neighbouring pro- 
prietor is also a Moslem right; and certain articles in reference 
to the contract of sale, as, for instance, the requirement that 
the purchaser should have knowledge of the thing sold, or the 
restrictions of the power of sale during the vendor's " derni^re 
maladie," are adopted from the same source. Nor could any more 
striking difference between the Egyptian and French Codes be found 
than in the articles dealing with risk in reference to the loss of 
a thing sold.* Another source of difference is due to the fact 
that the French Codes have been altered, and added to, by subse- 



anppoaed to poseeas the requisite quali- 
fications for adapting them to the 
special requirements of Egypt No 
notes or travanx preparaUnra of any 
kind are available to explain the in- 
tentions of the legislator on particular 
points of difficulty. Tlie French Codes 
have been reproduced more or less 
haphosard, with little apparent system. 
Certain articles are omitted, others 
are differently worded, and it is oft«n 
almost impossible to say wlietheT this 
was done in order to escape, by a more 
or less felicitous paraphrase, the charge 
of a too filaviBh adherence to the 
French model, or wliether the inten- 
tion was to effect a real innovation." 
—The Judicial Adviser's Report, 1904, 
p. 01 ; see also the examples given. 

• Article 61 of the Mined Civil Code 
(wpies the French definition of a 
servitude, but adds a clanse that 
local usage is to apply : " Uue serri- 



: charge impost k i 
profit d'un autre ii 



tude est u 
imineuble i 
meiible. 

" Les servitudes sont r^l^ d'apri'S 
le titre de leur constitution et (Fapra 
Uk laagt* loeavx." 

The Native Civil Code, Article 30, is 
in the same terms. 

' The law in regard to the contract 
of lease also differs in certain import- 
ant points from the French Law ; and 
the Judges have increased the differ- 
ence by deciding that it is the duty 
of the landlord to prove, in the event 
of the house let being burnt, that it 
was due to the fault of the lessee ; 
whereas the French Law is that the 
lessee must prove that the cause of fire 
was due to some other cause than his 
or his servants' act or omission. — 
French Gvil Code, Article 1733. See 
Alexandria, S9th January 1680, R. 0., 
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quent legislation; but no similar reform has found a place in the 
Egyptian Codes : " En promulguant un r^um^ des codes fran^is, 
le l^gislateur Egyptian semble avoir ignor^ les lois, lea ordonnanccB, 
les d^rete qui compl^tent, ^clairent on corrigent ces recueils et dont 
le classement sous diverses rubriques a fini par former de v^ritables 
codes: Code rural. Code du travail, que sais-je encore? . . . Cost 
pourquoi, actuellement en Egypte, certaines parties du champ de 
TactiviW humaine sont k I'^tat de nature. Le travail n'y est pas 
r^lement^, les droits intellectuels n'y sont pas prot^g^s, aucun 
texte ne mentioune les droits d'assoclation, de reunion, de parole 
et de discussion."' 

The Egyptian legislator evidently appreciated the inadequacy of 
the codes, and attempted to provide for it by the following clause : 
"En cas de silence, d'insuffisance ou d'obscurit^ de la loi, le juge 
se conformera aux principes dn droit naturel et aui regies de 
r^quit^."* With this clause as their authority the Judges of the 
Mixed Courts have frequently adopted the jurisprudence of the 
French Courts, sometimes adding thereby to the confusion of 
Egyptian law, since the two systems are often in contradiction. 
This power is also of service in deciding questions which have 
not been dealt with in the codes. Thus the rights of copyright, 
patents, and trade-marks are not provided for by Egyptian law; 
but the Mixed Courts have, nevertheless, held that an author, 
inventor or merchant has a right which must be protected, and 
that any infringement of this right entitles him to damages." 
M. Arminjon, in his pamphlet on the influence of the Code 
Napol^n in Egypt, gives examples of the adoption of French 
jurisprudence:* "En d^pit de I'article 555 du Code mixte,aux termes 
duquel 'le part^^ en nature vaudra vente de cbacun des copro- 
pri^taires pour sa part indivise Jl celui qui aura acquis le lot et 



• Anniujon, Code Civil, p. 24. Viqmti. En 
' Biglement d'organisation jiidiciaire, contre-fafon, 

Article 34, and Mi.ted Civil Code, com] 

Article 11. dfloyale, peuvent motiver I'allocation 

* En I'absence d'une loi ap^ciale siir de dommages-iat^r£ta, au profit de la 
la propriSt^ litUraJre et artistique, partie li!sfe."— 17th July 1876. R. 0., 
cette propridti se troin-e, par I'appU- u. p. 161. There are a lai^ number of 
cation de I'urt 34 du R^Iement caaes in the same sense. 
d'oi^niaation judiciaire, placie sous • Arminjon, Code Civil, p. 25. 

la sauvegarde du droit naturel et de 
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pToduira lee m6me8 effeta,' divers arrets de la Cour d'Alexandrie 
d^larent 'que I'acte de part^e de biens communa, n'est pae ea 
lui-mgme attributif maia d^elaratif du droit de propri4t4.' ' Plus 
tard la tngme Cour fait intervenir la throne de la responsabilit^ 
contractuelle & I'eSet d'allouer une indemnity aux victimes des 
accidentB de travail. Le droit des assurances, la condition juridique 
et le Btatut international des gtres de raison, d'une fa9on g^n^le, 
toutes lea parties de I'encyclop^die juridique auxquelles nul texte 
n'a ^t^ directement coneacr^ par les codes, sent ^{^lemeut r^Ie- 
ment^ confonn^ment aux theories ^labor^ par nos auteurs et 
par Qoa arrets, dont les ouvragee ou les recueils Be trouvent dana 
les biblioth^ues de tous les jurisconsult«s ^gyptiens, sont constam- 
ment cit^s k la barro et inspirent lea consid^rants dee conclusions 
et des juf^ements." 

Theae Codes were declared hj tbe R^glement d'oi^nisation 
judiciaire to be the Law applicable by tbe New Courts; but the 
R^glement and Codes themselvea appear to recognise their im- 
perfections and limitations. Article 34 of tbe R^lement, as we 
have seen, provides that the Judges shall have power to refer to 
the " Droit Natiirel " or to the rules of Equity whenever they find 
that the codes are silent, insufficient or obscure.' Provision was 
alao made for the modification of the codes, and this power of 
amendment was, in the original scheme, placed largely in tbe 
hands of the Judges of the Mixed Courts, thus: "Les additions 
et modifications aux pr^sentes lois seront ^dict^es sur I'avis con- 
forme du corps de la magistrature, et, au besion, sur sa proposition; 
mais pendant la pdriode quinquennale, aucun changement ne devra, 

>Alexandiia, 26th December 1878, Article 35. "Le gouvemement fera 

R. 0., It. p. 7S ; Alexandria, 4th April publier, un moia avant le fonctionne- 

1889, fi. L J., i. p. 147. ment des nouveaus tribunaux, lea codes, 

' mglement d'organisation judiciaiie, dont uu exemplaire, en chacune des 

Articles 34, 35 and 36:^ Ungues judiciairea, sera d^pos^, juaqu'ib 

Article34. "LeanouTeaui tribunaiii, ce fonctionnement, dana cbaque mou- 

dana I'exercice de leiir juridiction, en dirieh, aupr^ de chaque consulat et 

matiire civile et commerciale, at dans aux grefiea de Is cour d'appel et des 

la limite de celle qui leur eat oonaentie tribunaui qui en conserveront toujours 

en matifere p6nale, appliqueront lea nn exemplaire." 

codes priaent^ par TE^^jte aux puis- Article 36. "II publiera ^galement 

sauce et, en cas de silence, d'insufRaance les loia relatives au Btatut peraonnel 

et d'obacurit^ de la loi, le juge se con- des indigenes, un tarif des frais de 

fonuera aux principes du droit naturel justice, lea ordonnances sur le r^me 

et aux rigles de Tiquiti" dea terrea, des digues et des canaux." 

18 
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avoir lieu dans le systfeme adopts." ^ This, however, appeared to 
the Egyptian Government to be too serious an infringement of the 
principle of the separation of the Judicial and L^elative autho- 
ritiea, and the question was brought before the Powers in 1880, 
when the question of the continuation of the Mixed Courts had 
to be considered. The following proposals were made by the 
Egyptian Government to the International CommisBion which 
represented the Powers in 1880: " L'initiative et la preparation 
des lois appartiennent exclusivement au Gouvemement ^gyptien. 
Toutes lois apportant modifications ou additions aux Codes ^gyptiens 
seront pr^par^es par le Gouvemement et sounuses, avaut leur 
promulgation, k Tapprobation d'une commission mizte compos^e 
de trois nu^istratB Strangers d^ign^s respectivement par la Cour 
de revision " (the institution of which had also been suggested), 
"la Cour d'appel et le tribunal du Caire, d'un membre d^igai 
par le Gouvemement et du Minietre de la justice, president. Cette 
Oommission statuera k la majority des voix sur I'admission de la 
loi propos^e." The initiative of legislation was thus to be reserved 
to the Egyptian Government, but the privileged situation of foreigners 
was acknowledged by the preponderance of the foreign element in 
the Commiflsion, which had to accept the proposed modifications 
in the Law before they could be promulgated. The Commission 
of 1880 did not consider these proposals; they were, therefore, 
submitted to the International Commission which represented the 
Powers in 1884, the subject of the modification of the Codes 
being dropped during the intervening years, which were years of 
unrest. The Commission of 1884 submitted the question to a 
sub-committee, and the amendment finally adopted was : " La 
Cour arr€tera les additions et modifications au K^glemeut general 
judiciaire et au tarif des frais de justice. Elle d^libdrera but ces 
additions et modifications eu assemblee g^n^rale, avec I'assiBtance 
du procureur g^n^ral, d'un oommissaire du Gouvemement et de 
deux mc^trats d^ign^s par chacun des tribunaux de premiere 
instance. Ces d^l^gu<^ auront voix deliberative. II sera statue i 
la majority des voix sur I'admission des additions ou modifications 
ainsi pr^par^es; elles seront rendues ex^cutoires par d^cret de 
S. A. le Ehedive." " Les additions et modifications aux Codes en 

' Mixed Civil Code, Article 12. 
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vigeur, qui ne porteront pas attelnte aux principee essentiels de la 
Illation, seront ^dict^es par S. A. le Khedive sur la propOBition 
oil Bur Tavis conforme du Corps de la magistrature, conform^ment 
& I'article prudent." 

The result of the proposals accepted by the laternational Com- 
mission of 1884 was to draw a distinction between two classes of 
modifications — those which " ne porteront pas atteinte," and those 
which "porteront atteinte," "aux principes essentiels de la l^isla- 
tion." The former aloQe were provided for, while the modification of 
the latter was presumably a question to be reserved for the considers^ 
tion of some future Commission. In the event of the Egyptian 
Government wishing to modify the law, a very serious difficulty 
would arise in determining to which of these two classes it ought to 
belong. The question, however, was left unsettled, since the decisions 
of these International CommiBsions do not become effective until the 
Governments of the different Powers give their assent to them. In 
this case this assent was never obtained, bo the situatiou remained as 
it had been before 1884. The work of the International Commission 
was not, however, fruitless. Three measures bad been submitted to 
the Commission dealing with judicial hypothecs, pledge, the seizure 
of immovables, and bills of exchange ; questions in which European 
reaidents were greatly interested.^ As the Commission had approved 
these, the Egyptian Government directly addressed the Govern- 
ments of the Powers, and, on obtaining their consent, they were 
promulgated aa Decrees binding foreigners,^ a clause being added 
to the preamble : " Aprte accord intervenu entre Notre Gouveme- 
ment et les puissances qui ont adh^r^ k la Il^forme judiciaire." 
This clause is always added to Decrees which have received tlie 
approval of the Powers,' except in the ease of Police Regulations, 
where the consent of the General Assembly of the Mixed Courte 
is considered sufficient;* the clause then inserted is: "Vu la 
deliberation de VAssembl^e g^n^rale de la Cour d'Appel Mixte en 
date du ." 

The procedure for legislation which it is intended should apply to 
foreigners in Egypt is doBCribed by Lord Cromer : * " When any pro- 
posal for a legislative change is made, the practice has been to assemble 

' Protocol, No. 1, lOtt March 1884 ; 13th April 1900, and of 24th December 

see Nubar Paaha'a speech, pp. S, 1906. 

&c. * See Decree of 31st January 1889, 

' Decrees of 5tli December 1886. infra, pp. 277, &c 

s See Decrees of 26th March and * Egypt, No. 1, 1906, p. 2. 
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a Oonumseion composed of the Diplomatic Bepresentatives in I^ypt. 
These latter del^ate inquiry into the special pointe under discussion 
to a Sub-CommiBsion composed almost entirely of the Judges of the 
Mixed Tribuuals. It is natural enough that both in the Sub-C!om- 
mission and in the Plenary Commissiou some differences of opinion 
should arise. Every one of these differences, even although they 
may only refer to minute points of detail, has to be referred to the 
fifteen Powers concerned. If some concession is made to satisfy one 
or more of the Powers, it is by no means certain that it will be 
accepted by othera Renewed reference to every capital in Europe 
then becomes necessary. Thus, the delays are interminable, so much 
so that, aa I have already said, a reform which may be greatly in the 
interests of both the European and indigenous population of Egypt 
has to be abandoned, not because it encounters any really strong 
opposition from any quarter, but simply because no workable 
machinery existe which will enable the matter to be decided." The 
practice has been, up to the present, to submit these le^lative 
changes to the International Ckimmissions which have been convoked 
to consider the renewal of the Mixed Courts for another quinquennial 
period. This opportunity was taken in 1880, 1884, 1890 and 1898; 
and as the mandate of the Mixed Courts fell to be renewed in 
February 1905, a circular of 20th May 1903 was sent to the Powers, 
proposing that they should ^ree to a further continuation for a 
period of five years, and at the same time proposals were submitted 
to them for certain additions and modifications in the Egyptian Law 
as it applies to foreigners resident in Egypt. An International Com- 
mission was appointed, and met for the first time on 16th January 
1904. This Commission consisted of the Consuls-General of the 
Powers, assisted by one or more technical delegates for each Power, 
for the most part Judges of the Mixed Courts, and presided over by 
the Egyptian Minister for Foreign Affaira, assisted by two Ehedivial 
Counsellors. If the proposed amendment on law is accepted by the 
Sub-Commission, either in its original form or modified, it is then 
considered by the Plenary Comqiission, and if approved by them is 
submitted to the several Governments of the Powers for their assent. 
A Law thus assented to by the Governments of the Powers is pro- 
mulgated by the Egyptian Government as a Decree in the ordinary 
form, except for the addition of the clause stating that the consent 
of the Powers has been obtained. 

This system of legislation applies to all modifications of the Civil 
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and Commercial Codes, and all new La^ proposed by the Egyptian 
Government, and which are intended to apply to foreignera resident 
in Egypt. The same system applies in reference to penal legislation 
in 80 far as crimes and delicts are concerned, but the system is con- 
siderably modified in r^ard to police contraventions. The competence 
of the Mixed Courts in cases of crime and delict is very strictly 
limited by the R^glement d'oi^anisation judiciaire ; the consent of 
the Powers ia, therefore, essential to any proposed modification in 
this part of the Law. The Mixed Courts have, however, full and 
exclusive competeuce in regard to all police contraventions com- 
mitted by foreigners. The position of the Egyptian Government in 
regard to police by-laws is, therefore, on a much stronger footing 
than in reference to other branches of the Law. Contraventions of 
simple Police wei'e enumerated in the Mixed Penal Code of 1876, in 
the Articles 331 to 340 ; but this enumeration was obviously intended 
to be modified and altered as circumstances might require, and it is 
also clear that the interests of the public in general demand that 
these alterations should be made in as simple a manner as possible. 
The problem was to determine the authority which should be 
entrusted with the power of revision and extension. The Egyptian 
Government contended that this power was conferred upon it by the 
Penal Code,* and acting upon this contention it issued new police 
regulations in 1884 and 1885 with the intention that they should 
apply to foreigners. The Mixed Courts, however, decided that these 
regulations could not apply to fore^nei^ until, in virtue of Article 12 
of the Civil Code, the consent of the Mixed Court Judges had been 
obtained.^ 

A Decree,^ to which the Powers accorded their assent, was pro- 
mu^ted on 31st January 1889 to settle the difficulty. Tins Decree 

• Aigument based oa the last section dana le cas oiiim peine plus forte serait 

of Article 331: "Seront punis d'uue prononc^e, elle Bera de plein droit 

anieude de G Jt 25 piastres torif. . . . r^duite dans cette limite." 

Et, en g^£ral,'ceux qui nese seront pas * Aleuindria, 27th January 1887, 

conform^ k un r^lement rendu par Borelli, p. fifi4. 

Tautorit^ municipale dans lea liiuites ' Boi-elli, pp. i:xxxviii. and czxxix. 

de sa competence." And the last section Note the clause of the preamble : 

of Article 340: "Lea r^lemcnta k "Avec I'assentimeut dea puiasances 

intervenir but les faits non prSvus ci- mention^ dans Notre d^ret suavisd " 

dessus devrout determiner la peine (i.t. the Decree instituting the Mixed 

encourue pour contravention dana la Courta which is mentioned in the first 

Umite dea peinea de aimple police ; part of the preamble). 
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contains the two following ArticleH: — Article 1. "A partir du 1*' 
f4vrier 1S89, les tribunaux ^gyptiens mixtes appliqueront les ordon- 
nances actuellement en vigueur ou qui seront ^dict^es & I'avenir par 
Notre Gouvememeut concernant le rdgime dea terres, digues et cananx ; 
la conservation dea antiquit<^; la voirie (Tanzim); Tbygi^ue et la 
salubrity publiques; la police des ^tablissementa publics, tels que: 
hdtels, cafi^s, maisous meubl^, cabarete, maisoDs de tolerance, etc. ; 
rintroduction, la vente et le port d'armes et de mati^res explosiblea 
ou dangereuses ; le droit de chasse ; le r^glement dea voitures et autrea 
moyens de transport ; la police des porta de navigation et des ponta ; 
la mendacity, le vagabondage, le colportt^e, etc ; lee dtablissements 
incommodes, insalubres et dangereux, et, en g^n^ral, tons r^lements 
permanents et gtjn^raux de police et de aflret^ publique." 

Article 2. " Lee ordonnances i ^dieter en ees mati^res seront pro- 
mulgu^ee k la suite d'une deliberation de I'assembl^e g^n^rale de la 
Cour qui se bomera k a'aasurer : 

" 1° Que les loia et r^Iements proposfe sent communs k tous les 
habitants du territoire sans distinction ; 

"2° Qu'ib ne contiennent aucune disposition contraire an texte 
des trait^B et conventions, et, enfin, que dans leurs dispositions ils ne 
contiennent aucune peine sup^rienre aux peines de simple polica" 

This solution unfortunately did not settle the matter. Certain 
Decrees were promulgated by the Egyptian Government in 1890 and 
1891 dealing with a nimiber of different questions which required 
Immediate r^ulation in the interests of public health and safety. 
Among the subjects dealt with by these Decrees were : The compul- 
sory vaccination of children, the registration of births and deaths, the 
formalities necessary before doctors and chemists might practise in 
Egypt, and the regulation of public establishments of the character 
of hotels, caf&, and places of entertainment. The Powers held that 
these Decrees were in violation of the provisions of the Decree of 
1889. Diplomatic negotiations followed. The Powers contended 
that the Decree of 1889 was restrictive, and that the consent of the 
General Assembly of the Mixed Court to a new police Regulation 
could only be given provided the following conditions were complied 
with : — (1) The police Regulation should be in reference to a question 
expressly included in the list given in the Decree of 1889 ; (2) its 
terms should not be in contradiction of rights granted by treaty or 
international convention ; and (3) the penalties to be incurred for a 
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violation of the Emulation should not exceed those which could b^ 
inflicted for a breach of a police contravention. These conditions, the 
Powers held, had not been fulfilled in the present case. The negotia- 
tions ended in a compromise. But the important principle was 
established, that the Powers reserved to themselves a r^ht of super- 
vision over the decisions of the General Assembly of the Mixed 
Courts, and in virtue of this power they could declare these decisions 
to be contrary to the law. If the Powers do not exercise this right 
within a reasonable time, and veto the decision of the Mixed Court 
Ju<^es, it is considered, in practice, that they have waived their r^ht 
of veto and have tacitly approved of the new Regulation. The Judges 
of the Mixed Courts, in accordii^ their approval to a new police 
Emulation, are thus acting as the mandatories of the foreign Govern- 
ments, who alone have the right to decide whether an Egyptian Law 
shall, or shall not, apply to their subjects resident in E^pt. 

The privilege of Legislation now enjoyed by foreigners resident 
in Egypt is, therefore, in the first place, that their own national Law 
applies in all questions of their personal statute, in the case of crimes 
and delicts committed by them, or of wliich they are accused, and in 
civil and commercial cases where both parties are of the same nation- 
ality ; and, secondly, that no new Egyptian Law can be made to 
apply to them unless it has received the express consent of their 
Government. This power of consent has, however, been partially 
del^ated to the General Assembly of the Mixed Courts, which may 
approve police Regulations which fulfil the conditions laid down in 
the Decree of 1889 as defined by the negotiations of 1891. 

The conditions in Egypt have changed very considerably of recent 
years, and each change alters the nature, if not the extent, of the 
privileges enjoyed by foreigners under the Capitulation. No more 
remarkable change has taken place in Egypt of recent years than 
that which has been wrought in the l^islative system of Egypt. At 
the time of the Reform of 1876 the exclusive power of legislation 
was retained in the hands of the Khedive; in 187S Government, 
with the assistance of responsible Ministers, was established in 
name, if not in actual fact. The revolutionists of 1882 instituted a 
paper Constitution of the most advanced democratic character — a 
Constitution which disappeared in the course of the year as com- 
pletely as did its authors. In 1883 a new Constitution was drafted 
on lines that considered the conditions actually existing in iB^ypt — a 
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Constitutioii which contained a repreaentative element, bat which 
was based on the habits of the people, and was restricted according 
to what they might be expected to understand or learn of ConBtitu- 
tional principles. The Legislative authority, so far as local Egyptian 
subjects alone are concerned, is now exercised, In virtue of this Con- 
Btitution, by the Ehedive,^ the ConncU of Ministers, the L^isladve 
Council, and the General Assembly. The two last, however, have 
very little influence on I^:i8lation. The Council of Ministers was 
first instituted by Ismail Pasha by a Ehedivial Decree of 10th 
December 1878. From the time of Mohammed Aly a Council bad 
existed which, whatever its powers of influencing their Ruler, cer- 
tainly took some share in l^islative work, even if this work consisted 
simply in the drafting of a law already accepted and outlined by the 
Pasha. Even before the time of Mohammed Aly, and probably from 
the date of the Ottoman conquest of 1517, "Egjpt had in part been 
governed by a Divan or Council of Mameluke Beya The Council, 
which existed before the Decree of 1878, was called the Privy Council, 
References to this Council are made from time to time in different 
legislative measures.' Its composition varied from time to time,' and 
it was reorganised by a Superior Order of 9th December 1872. The 
Decree of 1878 provided for seven Ministers, the different Ministers 
being Foreign Affairs, Finance, War and Marine, Interior, Justice 



' Fimmn, 8th Jnne 1873, granted to 
Ismail : " Le Kh^ive d'Egj-pte est 
autoriac Ii faire dea rtglementa int^rieura 
et dea loia toutea Ics fois qu'il sera 
n^ceaaaire." In the original Finnan 
of 1S41 Turkish Laws were to apply 
in ^ypt, and nothing was said about 
the powers of the ^yptian Pasha to 
make law. In 1867 the Turkish Laws 
which were to apply in Egypt were said 
to be only the " Oi^anic I^ws." Thus 
a power of legislation in the Khedive 
is inferred — a power which had, in 
practice, been fully exercised before 
1667. The first direct grant waa not 
till 1873. The wording of the present 
Firman, 2Tth March 1892, ia more 
liberal than those previously granted. 
The practice, however, has never 
varied, the Khedivea always having 



exercised full powers oS internal 
l^ialation. 

' In the lostructions which accom- 
panied the conunonicBtiiin of the Hatti 
Sherif Qulhana, Gelat Arabic edition ; 
in a Superior Order uf I3th Aagiiat 
1844. Oelat, lat seriei. toL ii. p. 42. 
The Land Law of Said faahn wiu pre- 
pared by the Council. lOfi the Mouka- 
balah is in the fonu oi a. duliberatioa 
of the Privy Coiimil ^lUtMvned by the 
Khedive. 

• The Finnans .■*" ISW aud ISTS, 
providing for • tXi-.tttit uf Kegency, 
laid down an or>tc> «>* ftyvKd^iKis as 
regards certain at l(W.-4 i"* th* tu'^iub«i3 
of the Privy C\>uu,il, Fi* a recent 
list of the members of th« Council, aee 
a Superior Order of I{t73 relating to 
the Meglis-el-Hushy, GOlat, 1st series, 
supplement, p. 133. 
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and Public Worka. The duties of the Departments of Public 
Infitructiou and Wakfs were combined in the hands of a single 
Minister, while the Departmentfl of Lighthouses and State Domains 
were under the direct administration of the Council itself. Without 
ttacing the changes which have since taken place, the Ministers 
holding office at present are — the Ministers of Interior, Public 
Works, Education,^ Foreign Affairs, Finance, Justice and War. The 
Minister of Interior is Prime Minister or President of the Council 
of Ministers. The Department of Wakfs is now administered by a 
special administration outside the ordinary scheme of Government 
and directly under the control of the Khedive.' 

The Legislative Council and General Assembly were instituted 
by the Organic Law of 1st May 1883, and are r^;ulated by that Law 
and the Electoral law of the same date. These two Laws were the 
result of and are founded on a Report of Lord DuSerin of 1383 to the 
British Minister of Fore^ Affairs.' The chaos, which remained 
as the l^acy of the Revolution of 1882, was such that the merest 
tyro in statecraft could see that Reform was essential ; but the 
more difficult problem for those who had assumed the respon- 
sibility of directing the affairs of Egypt was to determine the 
nature and extent of this reform. The whole administration, as 
well as the army and the Law Courts, required reform, and Lord 
DufTerin's Report deals with all these questions. We, however, are 
only interested, for the moment, in the reform of the legislative 
system. 

This part of Lord Dufferin's Report commences with a reference 
to the causes to which the British Occupation was due, and contains 
a statement that the result of intervention was to impose on the 
British Government the duty to see that " our intervention should 
be beneficent and its results enduring; that it should obviate all 
danger of future perturbations ; and that it should have established 
on sure foundations the principles of justice, liberty, and public 
happiness." Thus, at the outset of his Keport, Lord Dufferin makes 

* Khedivial Decree, 23rd January 
1334. 

although separate Department, were ' Egypt, No. 6 (1883). Further cor- 
under the same Minuter ; but at that respondence respecting Reorganisation 
date a Minister of Education was ap- in Egypt, No. 38, the Earl of Dufferin 
pointed, to Lord Granville (received 16th Feb- 

ruary 1883), pp. 40 to 95. 
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it clear to tbe Bridsfa people that their act of intor^aitiQai had 
imposed npoo them a senous duty — Dothing short of tbe legienoatioD 
of Egypt — a datj which, if it was to be performed, oould not admit 
of any policy of immediate eracaadoiL A new administration was 
Deoeaeary, and this administration should be based on * national in- 
dependence and constitational goTemmenL" "It is trae that at 
present Egypt is neither eapalrle of revindicating the one, nor fitted 
to enjoy tbe other;" but tbe magnanimity of Europe will secure tbe 
first, ' while she may trust to time for tbe derelopment of tbe Utter." 
Xo false hopes were held ouL Tbe Eeport makes it absolniely cleau- 
tliat tbe Eeform, which was esBentia], was a thing of time, of slow 
growth, that fmition could ouly be looked for in some future genera 
tioD. This point is most clearly stated and reiterated a^aia and 
s^ain, and it is a point which is still of importance at tbe ptesent 
time £^n^ ^^ °'^'' filt^ to enjoy constiCutiona] gov^nment in 
1883, and could not hope to be till after many years. The cause of 
this inability is given : " In tbe East even the germs of constitutifflial 
freedom are non-existenL Despotism not only destroys the seeds of 
liberty but renders the soil on which it has trampled incapable of 
growing the plant." Therefore time was all essentiaL " Few institu- 
tions have succeeded that have not been tbe outcome of slow growth 
and gradual development" To transplant fully developed in^iutions 
into an nncongenial soil would be to court rain. Lord DuSerin. as 
British Ambassador to Constantijiople, had the experiaice of T^key 
before him and the failure of the Tanzimat Xor did the hisiorr of 
E^ypt under Mohammed Aly and Ismail fail to offer yA anotber 
object lesson of the impracticability of such an anreasoned pcJicy. 
The soil required yean of preparation. Egypt, however, had twiain 
characteristics which tended towards the constitutional idea. In r^i^ 
first place, the iiobammedan religion is essentially democratic : &T<.i^ 
secondly, "the primitive idea of the elders of the land assemblint: iti 
council round their chief has never altogether faded out of the tntiii- 
tions of the people. Even the elective principle has been to sctme 
degree preserved among the village communities." We are not in a 
position, nor is this the place, to discuss tbe measure in which the 
Mohammedan religion tends naturally towards constitutional iileas. 
Democratic the religion certainly is, but constitutional govemment 
is still foreign to Moslem States, and certainly was in ^ypt in 1$$3. 
The second point mentioned by Lord Dufferin refers to the Chamber 
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of Notables,' His own words are sufficient criticism of this institu- 
tion, and show the insignificant extent to which it followed constitu- 
tional principles. " Most people have fondly imf^ined that a Chamber 
of Notables implied constitutional freedom." But in reality this 
Chamber did not in the smallest d^ree represent the wants and 
instincts of the mass of the population. " The component parts of 
the Chamber of Notables were lai^ landed proprietors, rich towns- 
people, and village Sheikha, that is to say, the three classes most in- 
different or opposed to the interests of the fellaheen. Yet, after all, 
it is with the welfare of these dumb labouring masses, the victims of 
the conscription, the corvie and the eourbash, that we are principally 
concerned." The Sheikhs of the village were, in theory, looked upon 
as the "spokesmen and delegates" of the village community. In 
reality, "they may for the most part be looked upon as the most 
inveterate oppressors of those placed under their authority," Nor 
did the "elective principle" seem to have been preserved in the 
village in a state of gieat purity. " In the first place, there are half- 
a-dozen Sheikhs or sometimes many more, in every village, each of 
them connected with varying sized sections of the community ; and, 
in the next, they are either hereditary dignitaries or the direct or 
indirect nominees of the authorities, or have been chosen by the 
headmen of the adjoining districts." 

Such, then, was the situation in Egypt before 1883, and out of 
these conditions it was required that a system of constitutional 
government should be built up. Lord Dufferin's theory was that, 
if it was desired to create "a vitalised and self -existent oi^nism, 

' The Chamber of Notables had been possible, and in every way the Chamber 

in eiiatence since 1866, but in reality was founded on the most advanced 

it was merely a screen behind which ideas. Members were to be paid, and 

Ismail carried on his personal system their persona were inviolable ; there 

of government The people had no was to be an appeal to the country if 

real share in the election of its members, the Chamber and the Cabinet were in 

and the members of a ^'illage could not conflict ; and the regulation of taxation 

be said to be represented by the Sheikhs, was in the hands of the Cliamber. The 

The leaders of the Arabi Rebellion in- Chamber never met, but Lord Dufferin's 

troduced, by a Decree of 7th Febniary reference to the futility of " Paper 

1882,8 very advanced system of con- Constitutions" is not without signi- 

stitutional government, founded on the fioance, as well as what he says in 

6 of the more advanced de- regard to the necessity for making all 

ic States of Europe. The Decree institutions conform to the habits of 

instituted a Chamber of Deputies, with- the people. 
out whose consent no legislation was 
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instinct with evolutionary force," they muBt confine themselves to 
" what already exists, and endeavour to expand it to such proportions 
as may seem commensurate with the needs and aptitudes of the 
country." With this principle before him, he takes from the existing 
scheme the system of a vill^e electorate having its own delegate or 
representative. The people of each villt^ are to be given " perfect 
electoral freedom and the personal right of choosing their representa- 
tive." The territorial division of Egypt introduced by Mohammed 
Aly had been into the Moudiriah or Province, the Markaz or Commune, 
and the Villaga The smallest of these divisions, the village, was to 
be taken as the parliamentary constituency. But it was clear to Lord 
Dufferin that the fellaheen were as yet unfit to elect directly the 
members of the legislature. The village del^ate or spokesman was, 
therefore, to be elected merely to elect, in his turn, a member for the 
Provincial Council, the election of the members of the legislature 
being placed in the hands of the Provincial Council — a body with no 
legislative power, but rather a Local Government Board entrusted 
with the management of certain questions of local importance, such 
as the supervision of local irrigation. " It is certain that local self- 
government is the fittest preparation and most convenient stepping 
stone for anything approaching to a constitutional regime." Thus the 
Provincial Council was to be the training ground for the "villf^e 
Hampden," and a means of instructing the fellaheen in the principles 
of constitutional government.' 



1 In actual practice the Provincial 
Councillors take no interest in local 
afTaira, unless they chance to affect 
their personal and private interests. 
The Council must be convened at least 
once a year, and this meeting generally 
takes place in November or December. 
Other meetings are very exceptionak 
The Mudir presides, and, in addition 
to the elected members, the Irrigation 
Inspector of the Circle and a represen- 
tative of the Ministry of Public Works 
att«nd. The chief questions submitted 
for consideration are proposals for new 
irrigation works, new bridges, and new 
agricviltural roada. The actual form 
the proceedings take is to consider a 
large niunber of petitions presented by 
persons living within the province for 
channels for water, drains, roads, &c. 



All these petitions are personal. They 
are read by the Mudir and handed 
to the representative of the Depart- 
ment of Irrigation or Ministry of 
Public Works, according to the nature 
of the demand. The elected members 
of the Council take no active part in 
the proceedings unless any particular 
member chances to have a personal 
interest either in favour of, or in 
opposition to, a petition. There is 
pi'actically no public spirit or any sign 
of a desire to benefit the Province as 
a whole — all is personal. The best 
criticism of the petitions is that they 
are seldom, if ever, found practical, 
because they are so personal, and if 
carried out would benefit only one 
person or only one village. 
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The elective members of the Legislative Assembly were to lie 
persons elected indirectly by the village constituency; the members 
of the village were to choose delegates, who in turn were to elect 
Provincial Councillors, and the Provincial Councillors were to elect, 
from their own number, the members of the Legislative Assembly. 
But, as constitutional principles were foreign to the ideas of the 
Egyptian people, and the electorate could not be expected to choose 
persons already conversant with the duties of a l^islator, only a 
moiety of the members of the Council were to be elected, the others 
were to be appointed by the Khedive, holding their office for life. 
The nominated members were to hold office for life, " in order that 
they may be thoroughly independent" Lord Dufferin gives the 
arguments in favour of this nominated element : " It would secure 
the presence in the department of business of a certain number of 
distinguished men, whose experience, social station, and antecedents 
may have entitled them to the confidence of the Chief of the 
State, as well as eminent Copts and other Christians who might 
be unlikely to win the favour of Mohammedan constituencies ; at 
the same time, that it would preserve a certain community in the 
traditions of administration." All these checks on the voice of the 
individual elector show clearly how little prepared the Egyptian 
people were for constitutional government; but the duties entrusted 
to the Legislative Council make this incompetence still more con- 
spicuous. "The initiative of every measure must of necessity for 
the present remain with the Gfovemment, nor should the Council 
of Legislation be endowed with the power of vetoing their decisions ; 
but no Law or Decree involving administrative changes should be 
promulgated or acquire legal force until it shall have been submitted 
to the Council, to whom should be attributed full liberty of criticism, 
discussion and suggestion." Lord Dufferin himself answers the 
criticism that this Council " does not embody the Parliamentary 
principle in the true acceptance of the term," but is " consultative 
rather than lawmaking. . . . Few people would be prepared to 
maintain that Egypt is yet ripe for pure popular government. 
Under these circumstances, it seems to me that we should be 
imdertaking a very great responsibility if we insiBt«d on forcing 
upon her institutions which all her most liberal-minded public men 
are convinced will replunge the country into confusion and chaoa 
the moment we leave it to itself." In addition to these consulta- 
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tive powers in rafereuce to legislation, the CouncQ was to have 
the Budget submitted to it, "but the various charges and 
obligations resulting from the Law of Liquidation or from Inter- 
national Conventions would remain outside the sphere of their 
deliberations." 

Ever mindful that he was preparing the foundations of a 
future, rather than building a present, legislature. Lord DufTerin 
proposed the formation of a second chamber, to be called the 
General Assembly. The L^islative Council, he thinks, "cannot 
be regarded as a thoroughly popular body, or as being in sufBci- 
ently direct contact with the labouring masses. In order to remedy 
this defect it might be found desirable on occasion to re-enforce 
the Council of Legislation by a more democratic element" This 
Assembly was to consist of the Legislative Council, with the 
addition, on the one hand, of the ministers, and on the other, of 
some forty-six notables, elected, not by the Provincial Councils, but 
by the delegates chosen by the villages. "By thus uniting the 
two bodies into a single Chamber we shall ballast what for a 
long time would probably prove the childish inexperience of the 
lai^r section with the knowledge of affairs and habits of business 
possessed by their colleagues of the Council." The anomalous 
nature of this Assembly's 'constitution is thus accounted for by 
tbe ignorance of constitutional principles inherent in the Egyptian 
people. The Assembly should only be consultative, and should 
only meet at rarer intervals than the Legislative Council ; it should 
be given the right of discussion, criticism, suggestion, but no power 
of vetoing legislation. One power, however, this Assembly was to 
possess beyond those of the L^islative Council ; " In one important 
particular the General Assembly should be endowed with an absolute 
right of veto, namely, in respect of any measure involving the 
imposition of fresh taxation." 

We have considered Lord Dufferin's Report in detail for two 
reasons : Firstly, that without this detailed consideration it is 
difficult to understand the very anomalous character of the Egyptian 
L^lislative Institutions j but after reading the Report we under- 
stand that these anomalies are due to the foreignness of constitu- 
tional principles to the minds and characters of the Egyptian 
people. The soil of Egypt had to be prepared through long years 
for the seeds of constitutional government Secondly, when the 
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question whether Egypt is prepared for an advance towards 
coDStitutional govemtuent becomes one of practical politics, we 
have before ub a very complete list of the points to be considered 
and the queetions which require to be answered, before this advance 
is made. Do the village electors take any interest in the work of 
the L^islative Council or Assembly ? do they watch the actions 
of their representatives ? How far have the del^ates of the people 
advanced in preparedness for constitutional government by their 
practice in local self-government ? Do they interest themselves in 
the man^ement of local affairs ? Does the religious spirit still 
prevent the best man being elected irrespective of his religion ? 
Does the system of nepotism still exist ? For, until these latter evils 
cease, the system of nominated members is inevitable. Such are 
the questions ai^gested by the Report, and they must receive a 
favourable answer before any advance is possible.* 

The Oi^anic and Electoral Laws, which give effect to these 
proposals, closely follow the lines of Lord Dufferin's Report. We 
shall only mention the more important provisions of these Laws. 
The electorate consists of Egyptian local subjects over twenty 
years of age.* These electors choose an "elector delegate" for 



' It is doubtful whether Lord Duf- 

feria would have recommended the 
institution of these two AsaemblieB if 
he had felt that he possessed an abeol- 
utely tree hand. As Sir Auckland 
Colvin has recently auggeated, Loi'd 
Dvifferin'a own personal viewa may be 
discovered in the Report itself; "His 
desire was for the ' masterful hand of 
a Resident.' " Nor ia the admission 
earlier in the Report without aignifi- 
cance : " A long enslaved nation instinc- 
tively craves for the strong hand of a 
master rather than for a lax consti- 
tutional regime." But there was a 
Liberal Qovemment in England at 
the moment, and although their in- 
structions were short and not of the 
clearest, it was evident that the more 
liberal the elements of the new scheme 
the better they would be pleased, 
"There was a feeling in England," 
writes Sir Auckland Colvin, " that as 
the Egyptian revolt had raised the cry 
of self-government, some measure of 



self-government should be accorded. 
A Liberal Qovemment looked with 
unction on such an issue ; the British 
public, profoundly ignorant in Egyptian 
matters, but pleased to see its most 
characteristic feature reflected in all 
waters, acquiesced." — Sir Auckland 
Colvin, "The Making of Modem 
Egypt," London, 1906, p. 31. The 
whole of Sir Auckland Colvin's criti- 
cism of the Report is instructive. See 
pp. 27 to 32. 

» Electoral Law, Article I. The 
Decree of 29th June 1900 defines an 
" Egyptian local subject " as : — 

1. Persons domiciled in E^pt before 
1st January 1848, and who have retained 
their Egyptian domicile. 

2. Ottonutn subjects bom of parents 
who were domiciled in Egypt, provided 
they themselves have retained their 
Egyptian domicile. 

3. Ottoman subjects bom and domi- 
ciled in i^pt who have fulfilled the 
requirements of the Egyptian Mill- 
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each constituency or village. In Cairo and Alexandria the electors 
of each Eism, or quarter, choose an elector del^ate ; and an elector 
delegate is chosen by each of the six large provincial towns, 
namely, Bosetta, Damietta, Port Said, Suez, Ismiulia, and El- 
Arish. There is a general election every six years.^ The electors 
delegate of each Moudiriah or Province, but not those of 
the eight lai^e towns, elect the members of their Provincial 
Council There are fourteen Provinces, and the elected members in 
these councils vary from three to eight.* The electors delegate of 
Cairo elect one member of the Legislative Council, and the seven 
other large towns together elect one member; while each of the 
fourteen Provincial Councils elect one of their number as their 
representative in the Legislative Council To be eligible for elec- 
tion the candidate" must, in the case of the Moudiriaha, be a 
member of the local Provincial Council, and all candidates must — 
(a) be able to read or write; (6) liave paid at least £K50 in 
taxes in his town or province during the previous two years; and 
(c) have been inscribed on the electoral roll for five years. There 
are thus sixteen elected members of the L^islative Council, to 
these are added fourteen members who are nominated for life. 
The elected members hold their mandate for six years, but half 
the number retire after three years. Thus there is an election 
for half the number of elected members every three years. The 
nominated members are paid, but the elected members only receive 
a travelling allowance. 

The General Aaaembly consiats of the seven Ministers, the 
members of the Legislative Council and forty-six Notables elected 
by the principal towns or by the village electors del^ate.* The 

tary Law, either by service or by Legislative Couacil, bo the practice has 

payment. been for the Decree, appointing an 

4. Persons bom in Egypt of un- election to take place, to prescribe the 

known parents. necessary conditions, and these, as a 

' The Electoral Law does not mention rule, are the same as are required in a 

the duration of the mandate of the Provincial Ooimcillor by the Oi^nic 

electors del^ate, but practice has fixed Law, Ai-ticle 14. See Decree of l&th 

the period at six years, being that of September 1683, and Decree of Ist 

members of the Council and Assembly. January 1902. 

' Organic Law, Article 13. ' Eleven Notables are chosen by the 

^ The Oiganic Law did not mention principal towns : Cairo electing four, 

the "conditions of eligibility" required Alexandria three, Damietta and Roaetta 

in a candidate for memberahip of the each one, Port Said and Suez one 
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lai^ towns elect eleven members, four being elected by Cairo 
and three by Alexandria; the other thirty-five are elected by the 
electors delegate in the different Moudiriahs. To be eligible a 
candidate must be able to read and write, be thirty years of age, 
have paid £E.20 of land or house tax in the town Moudiriah 
which he desires to represent, and have been on the electoral list 
for five years. They are elected for six years. 

The Legislative Council meets on the first working day of every 
second month, commencing with February. The quorum is two- 
thirds of the members not on leave, and decisionB are taken by a 
simple majority, the president having a casting vote; all votes 
must be given in person. The Ministers have the right to attend 
the meetings of the Council and to speak; but they are not 
allowed to vote. Or they may send one of the higher officials of 
their Department to attend a meeting of the Council and represent 
them during the discussion of some particular ' question which 
interests their Department. The powers of the Legislative Council 
refer in the first place to Legislation, and, secondly, to the Bui%et. 
In regard to L^islation the Government is, according to the 
Oi^anic Law, obliged to consult the Council as to every Law and 
every Decree " portant r^glement d'administration publique " before 
they are promulgated.* The question arose as to the meaning 
which should be given to this article, and it was decided in 1897 
that the only Legislative measures which required to be submitted 
to the Council were those which not only concerned the mass of 
the population, but also introduced new principles;* a decision 

between them, and also Ismiulia aad preasiona refer to different forms of 

El-Arish share one. The other thirty- legislation. 

five Notables are elected by the Moudi- ' A decision of the Committee of 

riahs— Qharbiah elects four, five Moudi- Contentiem of 18th March 1897. Thb 

riaha elect three each, and the other ia a Conuniltee consisting of the 

eight elect two each. Of the members Ehedivial Cuunsellora, or special 1^1 

elected in Gharbiah, one is chosen to advisers of the Eg3'ptian Qovemmeut. 

represent Tantah, one of the Dakaliah The contentieux was first established 

members represents Mansourah, and by a Decree of 27th January 1876, 

one of the assistant membeiB represents but has since been reorganised, more 

the town of Aasiut.— Organic I^w, especially by a Decree of 20th April 

Article 41, 1884. 

■ Organic Law, Article 18. The following are examples of the 

The terms Law and Decree (loi et measures which, in the opinion of the 

decret) are synonymous in Egypt, Conunittee of Contentieux, need not be 

although in France the two ex- referred to the Legislative Council ; — 

19 
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which considerably restricts the legislative powers of the Council. 
The Legislative Council has also the right to invite the Govern- 
ment to introduce new legislation in regard to any point which 
seems to it to require reform. "When a new Law has been accepted 
by the Council of Ministers, and it is one which requires to be 
submitted to the Legislative Council, it is referred to the Council 
for their approval The Council discuss it; they may suggest 
amendments to it, and vote on these amendments. The law is 
then sent back to the Council of Ministers, k^ether with their 
amendments, if any have been accepted by the vote of the 
Legislative Council. The Council of Ministers is not bound to 
accept these amendments, but, if they refuse to accept them, they 
mtist give their reasons to the Legislative Council for so doing. 
The law-making power of the Legislative Council is thus confined 
to a right of criticism and si^fgestion, but there is no active 
power, and, above all, no right of veto or effective power of 
amendment 

The Budget* is submitted to the Legislative Council at their 
meeting on 1st December, after it has been discussed and has 
received the approval of the Council of Ministers. The Council have 

1 The stages through which the 
aomual Budget in Egypt passes are : 
Before 15th September the Heads of 
each Department must send to the 
Ministry of Finance a etatement con- 
taining their proposed expenditure for 
the coming ;-ear. From 16th Septem- 
ber to 25th Novem1>er these propoaaJa 
are examined in relation with the 
estimates of the ensuing year by the 
Finance Committee, which consists of 
the Minister of Finance, the Financial 
Adviser, the two Under-Secretaries of 
State, and two other of the more im- 
portant members of the Ministry of 
Finance. On SMh November the Com- 
mittee submit the Budget which they 
have prepared, together with an ex- 
planatory Note, to the Council of 
Ministers, who consider and vote upon 
it, and then refer it to the considera- 
tion of the Legislative Council at their 
meeting on 1st December. The Budget 
is promulgated as a Decree on SSth 
December. 



1. Measures belonging to the com- 
petence of the executive and having 
for object the execution of a law or 
decree. 

2. Measures supplementing a law or 
decree. 

3. Decrees regulating internal de- 
partmental organisation, Stat« lands, 
contracts, concessions, etc 

4. General regulations in so far as 
they introduce no new principle. 

In addition to the cases in which 
the Government is obliged to consult 
the Legislative Council, it may submit 
any measure to the Council, if it 
wishes to obtain its views. But if 
this Law is afterwai'ds modified, the 
modifying Law does not require to 
be submitted to the Council. A de- 
cision of the Native Court of Appeal 
further decides that if the onginal 
Law was not considered by the 
Council, it is not necessary that 
it should consider the amending 
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three weeks in which to coDsider the Budget, but, as in the case of 
legislation, their powers are reduced to criticism and eu^estion. If 
they suggest any amendment tt is submitted to the Council of 
Ministers, who consider it, but are not bound to accept it ; if, how- 
ever, they refuse to accept any amendment they must give their 
reasons. The Budget is promulgated as a Decree on 25th December, 
and if, by any chance, the Ijegislative Council have not finished their 
■consideration of the Budget by that time it makes no difierence, and the 
Decree is promu^ted. The aanual accounts ' of each year are also 
submitted to the Legislative Council at one of their meetings, either 
in August or earlier. The discussion of these accounts is subject to 
the same restrictions as in the case of the Budget or of l^^Iation. 
The Council are further restricted in their limited powers, and may 
not discuss or make suggestions in reference to the Tribute, the 
Public Debt, nor any Charges resulting from the Law of liquidation 
or any other International Convention.^ Nor is any Decree which 
is subject to the approval of the Powers submitted to the L^slative 
Council' 

The L^;islative Council have, further, certain duties in reference 
to petitions addressed to the Khedive.* Every Egyptian is entitled 
to present a petition to His Highness, but in practice they are sent 
to the President of the L^;islative Council, who submits them to the 
Council After they have been examined and approved by them 
they are forwarded to the Minister competeut in regard to the 
matter referred to. If the petition relates to a personal affair which 
is within the competence of a Court of Justice, the Council is obliged 
to reject it. 

The General Assembly should be summoned by Decree once every 
two years. In practice, however, there are three occasions, namely, 
in 1885, 1887, and 1901, when its meetings were postponed beyond 
the statutoiy date. On the last of these occasions the Decree post- 
poning the meeting expressly recites that the reason for postponement 

' In practice the anniutl accounts are which are to be adroioistered by the 

published in the March following the Mixed Conrta can be submitted to the 

year to which tbey belong. But during Legislative CoUQciL Discussion by the 

the course of the year the ai^coimts of Council before the Decree had been 

each Department are published in the accei)te<l by the Powers would be 

issue of the Official Jonrnal of the premature and embarrassing ; while 

month following. discitaaion after acceptance would Iw 

* Organic Law, Article 23. uaeleaa. 

' No Decrees relating to the laws * Organiu Law, Articlea SO, 81. 
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was that the Government had no questions to submit to the Assembly 
tor their discussion. This excuse, however, overlooks one of the most 
important duties of the Assembly, which is to consider any matter of 
public importance and make suggestions and representations to the 
Government, By far the most important power of the Assembly is 
their right to vote on any proposal to introduce new taxation. " No 
new tax, direct, land or personal, can be imposed in Egypt without 
first having been discussed and accepted by the vote of the General 
Assembly." ^ The Aflsembly mu^, further, " be consulted in reference 
to all public loans, the construction or abolition of all canab or rail- 
ways which cross several Moudiriahs, and on the general claasification 
of the land of the country for the purpose of assessing the land tax." ' 
The Government has the right to reject the opinion of the Assembly 
in regard to these questions, but if it does it must state its reasons 
for so doing. The Government may submit any question for the 
consideration of the Assembly, and the Assembly may spontaneously 
give its advice or opinioa on any subject, whether economic, adminis- 
trative, or financial ; and in each case the Govermnent should state, 
if it refuses to accept these, the reasons for its refusal,' 

Such were the constitution and the powers of the Legislative 
Council and General Assembly as laid down in the Laws of 1883. 
How has the scheme worked ? The L^islative Council has, at least 
in recent years, fully answered the expectations of the framers of 
these Laws. In spite of the fact that the rSle of the Council is 
purely consultative, we find from the minutes of the CouncQ meetings 
that the Government has, wheo presenting any recent measure of 
special importance, submitted it to the Council, together with a 
detailed statement of its policy aftd of the reasons which have led 
it to adopt the proposed l^islation. As a rule the Ministers 
do not attend the meetings of the Council, but they frequently 
send an official from their department to explain any difficulties 
which may arise. Amendments proposed by the Council have 
frequently been accepted by the Crovemment, and the recent 

' Oi^nic Law, Article 34. The that the French teit is authoritetive, 

Arabic text reads : "Taxes or dues ou and the Milled Court of Appeal have 

movable or immovable property and accepted this decision as final. B.J.L., 

peraonal taxes." The difference has led v. p. 81. 

to difficulties on more than one occa- ' Organic Law, Article 35. 

noa, but it has invariably beea decided ' Organic Law, Article 36. 
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practice of the L^alfttive Council in referring the more important 
measures to the consideration of specially appointed sub-eommitteea 
is likely to still further strengthen their hands. The work of the 
General Assembly, though frequently helpful to the Government, 
haa not been of a kind to show any very immediate or very useful 
results. The powers of the Assembly are in many cases too similar 
to those of the Legislative Council. Its most important duty un- 
doubtedly is that which refers to taxation, but, speaking generally, 
the whole policy of the Government since 1883 has been directed to 
a reduction of taxation, and there have only been three occasions 
on which the Assembly has been called upon to vote an increase of 
taxation,* and in each case the reasons for increase were so beneficial 
to the people that the Assembly can have experienced little or no 
difficulty in supporting the Government as a consultative Chamber. 
The influence of the Assembly is very greatly nullified by the very 
long intervals between ite sittings ; and it is doubtful whether the 
wishes of the fellaheen are any more thoroughly represented by the 
Notables than by the elected members of the Legislative Council A 
special difficulty in Egypt at the present is still the difficulty of 
knowing the wishes of the uneducated cultivators. It is not clear 
that they take any interest in current politics, unless it be in reference 
to a measure which they understand ia to affect them personally and 
privately, nor can we expect any other result from a people which 
can neither read nor write. The students of the Government Higher 
Schools who are not employed by the Government, and those Egyptians 
who are educated abread, are probably the only politicians in Egypt, 
and even they are too often ill-informed on constitutional questions.^ 

' In reference to the three cases in was consulted in regard to the classi- 

which, according to the Organic Law, fication of lands for the purposes of 

the Government mud consult the aasesament, authorised by the Decree 

General Aaserobly, the actual practice of 10th May 18&9. 

falls considerably short of the law. ' Political Scienceand Constitutional 

Thus, in practice, proposed loans, with Law and History were only introduced 

the exception of the Guaranteed Loan into the curriculum of the Qovemment 

of 1880, have not been submitted to Schools in 1906. Before that date they 

the Assembly. In reference to canals were not systematically taught, 

and railways, the only example of the Something might be done to en- 

Qovemnient consulting the Assembly courage a greater interest in the work 

was in reference to the irrigation of the Legislative Assemblies if an 

schemes for utilising the niilliou d&- official Bumnuiry of the minutes of each 

voted out of the Guaranteed Loan to meeting of the Council of Ministers, 

purposes of irrigation. The Assembly Legislative Council, and General As- 
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The Khedive, the Council of Ministers, the L^slative Council, 
and the Gieneral ABsembly are thus all interested, more or less 
directly, in the preparation of le^lation which is to apply to local 
Bubjects; but the true Legislature consists, in practice, only of the 
Khedive and the Council of Ministers. The usual names for a hgia- 
lative measure in £^pt are a Law or a Decree, and for all intents 
and purposes the two terms may be accepted as synonymous; 
generally speaking, the term Law is given to the more important 
measures. These Laws or Decrees are introduced in the Council of 
Ministers by the Minister interested. After they have been drawn 
up by the Consultative Committee of Legislation ' the Couucil discuss, 
propose amendments, and vote on the proposed law. If it is accepted 
by a majority, and is one which should be referred to the legislative 
Council, it is sent to the Council that they may discuss and vote on 
it. The law then returns to the Council of Ministers, who consider, 
although they are not bound to accept, the amendments proposed by 
the legislative Council After the law has been put in its final form 
by the Ministers it is submitted to the Khedive for his signature, and 
is countersigned by the President of the Council of Ministers and the 
Minister or Ministers whose Departments the law affects. The law 



sembly were sent, immediatdy after such 
meeting, to all the priucipal Egyptian 
papers. A ahort note of the most im- 
portant measures passed by one of tliese 
bodies at one of its meetings sometimes 
appeal's in the local papers ; but this 
note does not contain any account of 
the provisions of the measure or the 
arguments put forward in support of 
it. An official eununary appears in 
the Official Journal months after the 
meeting. (Thus the official account of 
the meeting of the Legislative Council 
of 27th August 1906 appears in the 
Official Journal of S2nd December 
1906.) These summaries are far too 
short, and give only the amendments 
proposed and not the arguments. They 
also appear long after interest in the 
measure has ceased. When a Decree is 
finally passed it appears in the Official 
Journal, but the local press seldom, if 
ever, give an account of it in their issues. 
Of course it would be impossible to 
allov the representatives of the press 



to attend the meetings. Egyptian 
journalism, with very few exceptions, 
is only passing through the earlier stages 
of its education, and la far too iirespon- 
aiblo and untrained to be trusted to 
give au accurate accoiuit of the pro 



' The Consultative Committee of 
Legislation was reorganised by the 
Decree of 17th May 1902. It consists 
of the Minister of Justice, the Judicial 
Adviser, the members of the Comit^ du 
Contentieui de I'Etat, and the Director 
ot the Khediviol School of Law. The 
Ministty proposing the Law may nom- 
inate a delegate to represent it. Article 
2 states its duties : "Every project of 
a Law, Decree or Regulation which i^ 
of general application should he su1>- 
mitted to the Consultative Conuuittee 
of Legislation for examination ; its rfile 
should be simply to draft the legal 
form of the project and to put its teTt 
in harmony with existing legislation," 
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18 then promulgated by being inserted in the Official Journal In the 
csaae of Lawa which do not require to be referred to the L^jialative 
Council, as soon as they have been approved by the Council of 
Miniatera they are Bubmitt«d to the Khedive for his signature. 
Laws and Decrees are s^ed by the Khedive and countersigned 
by the President of the Council of Ministers and the Minister or 
Ministers whose Departments are affected by the new legislation. 
There is another method of legislation which, although irregular in 
form, often effects important changes. It is by a Decision of the 
Council of Ministers.^ These Decisions may be in the form of an 
interpretation of an existing Law or Decree, as in the case of the 
Pension Law of 1883,* or by the announcement of the Procedure 
which the Council intends to follow in carrying out its l^al powers. 
As an instance of the latter, the Commercial Code gives certain 
powers to the Council of Ministers in reference to companies. As a 
consequence some important parts of the Company Law of E^pt are 
to be found in a Decision of the Council of Ministers,' and not in the 
Commercial Code. This Decision announces the conditions which 
must be fulfilled by a Limited Liabihty Company before the Council 
of Ministers will advise the Khedive to grant the Firman necessary 
before such company can be constituted in Egypt The Government 
by granting the Firman does not guarantee the company in any way; 
it simply states that certain formalities have been complied with. 
The system was probably adopted from some French r^ulation 
which is now obsolete. The reason for proceeding in this manner — 
by a Decision of the Council of Ministers instead of by a Decree — 
was to obviate the necessity of having to submit the change for the 
approval of the Powers before it could be made to apply to foreigners. 
Had the code been directly amended by Decree the approval of the 

' In Egypt the Freuch, and not Hie should be auhmitted to the Council of 

English, practice, ia followed in regard Ministers, who acconi their approval in 

to the form of the Laws passed by the a Decision ot the Council of Ministers. 

L^slature— that is to say, only the For example, the Councils of Discipline 

outline of the Law ia given, and the organised by a Ministerial Order of the 

details require to be fltled in by the Minister of Finance are approved by a 

Departments affected. These details Decision of the Council of Ministers of 

are filled in and issued by a MiniaUrial 17th September 1903. 

Order signed by the Minister. As a * Decisionof the Council of Ministers, 

mle, these Ministerial Orders are im- 19th May 1901. 

mediately e.tecutory, but sometimes ' Decision of theCouncil of Ministers, 

the original Decree requires that they 17th April 1899. 



,dbyG00gIe 



296 LEGISLATION SINCE THE BEFOKM OF 1876 

Powers would have been esBentiaL The legal effect of the Decision 
of the Council of Ministers rests on the article of the code quoted; 
but in reality it is an act of legislation by the Council of Ministers. 

The Khedive has, in reference to two exceptional matters, the 
power to legislate directly, without the concurrence of the Council 
of Ministers being necessary. These exceptions are the El-Azhar 
University and Wakfs, both of which have a specially Moslem 
character. This form of l^islation is called a Superior Order. 

The Laws introduced by the Egyptian Legislature are, generally 
speaking, on the same lines as the original Mixed Codee or the modi- 
fications subsequently agreed to by international convention. When 
the Native Courts were reot^nised in 1883, codes were prepared 
after the model of the Mixed Codes.^ There are, however, a number 
of differences in detail between the two sets of codes, the Native 
Codes being founded, in many instances, more directly on Moslem 
Law. The Penal Codes are, of course, entirely distinct. The Native 
Codes are : the Civil Code, the Commercial Code, the Code of Mari- 
time Commerce, the Code of Civil and Commercial Procedure, the 
Penal Code, and the Code of Criminal Procedure. These codes have 
been considerably modified by subsequent Decrees,* and the Penal 
and Criminal Procedure Codes were entirely remodelled by the 
Decree of 15th April 1904, which in turn has been modified 
by the introduction of the Assize Courts, the Markaz Courts, 
and Children's Courts.^ A commission is at present occupied in 
preparing modifications in the Code of Civil and Commercial Pro- 
cedure. The policy of the E^ptian Government has been to preserve 
uniformity, as much as possible, between the two systems of law — 
that applyii^ to native subjects, and that applying to foreignerB 
resident in Egypt. The ailments in favour of this policy are 
obvious ; but it has undoubtedly this objection, that very necessary 
and beneficial l^islation is frequently postponed and sometimes 
abandoned because of the diflBculty experienced in obtainli^ the 
consent of the Powers to its application to fore^ers. An example 

> Khedivial Decree, 14th June 1883, emption, Attbles 68 to TK of tlie Civil 

reorganised the Native Courts, Mid a Code, and the Decree of 3rd September 

Decree of 13th November I8H3 intro- 1896 unifjing the system of owaerahip 

ditced the new codes to be applied by in land, 
these Coiirta ' Decree, 14th Jan. 1906. Decree, 

* For example, the Decree of 23rd 20th Feb. 1904. Ministerial Orders, 

Mnrch IDOl modifying the Law of Pre- 28th March and 6th May 1906. 
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ifl given of this in the history of the Law of Expropriation for pur- 
poses of public utility. As early as 1893 an Expropriation Law was 
drafted and approved by the Egyptian Legislature, the Law being 
intended to apply alike to natives and foreigners, a provision which 
seemed essential under the circumstaaces. The proposed Law was 
then eubmitted to the Powers for their approval; but as this 
approval csould not be obtained the Law was promu^ted in 1896 
as applicable to native subjects alone.^ As a large part of the land 
or house property in Egypt is either owned by foreigners, or foreigners 
have an interest in it as tenants or creditors with a right of hypothec 
over it, the benefits of this Expropriation Law have been very greatly 
reduced, and the development of the country by the introduction of 
necessary improvements has been very largely and needlessly inter- 
fered with. The Law was again submitted to the Powers for their 
approval in 1904, and the International Commission has now accepted 
an Expropriation Law which is to apply to foreigners, but it diSers 
in certain essential points from the Decree of 1896.^ There can be 
no doubt that the privil^e of Legislation in its present form is very 
often contrary to the best interests of the Egyptian people. It is 
equally clear that it requires considerable modification before it is 
entirely acceptable to the foreign residents in Egypt, whose interests 
in the country are increasing so largely year by year. The statement 
which has been given of the present Egyptian Legislative Institutions 
should help to the consideration of the problem what lines these 
modiftcations should take. The question of Reform is again before 
the people of Egypt, and is understood to be under the consideration 
of the Powers. A statement of the proposed reforms as outlined by 
Lord Cit)mer will be given in the next chapter. 

' Decree of 17th February 1A06. 1890 is being amended so as to make 

' The Expropriation Law tor the provisions of this Law apply also 

Foreigners was promulgated on 24th to natives. 

December 1906, and the Decree of 
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CHAPTER XVIII 

THE FUTUEE REFORM OF THE CAPITUU.TIOKS 

The Capitulations are esBentiallj commercial in their origin, and 
their object is to encourage foreign merchants to reside within the 
territories of the grantor's State, and thereby advance not only 
their own interest, but also the interests of the subjects of the 
State. The privileges and immunities granted to foreigners should, 
therefore, include only those which are essential and necessary to 
the peaceful residence of foreigners within the State, and all those 
which are not necessary, in this sense, should be swept away. 
Further, this sweeping away of the unessential privil^es will pro- 
bably prove to be to the advantage of the foreigner as well as of 
the local subject, since privil^es have, when the actual circum- 
stance of their grant have radically changed, a tendency to develop 
into something that is not fully advantageous to the persona who 
are supposed to be their beneficiaries. The Egyptian Capitulations 
as they exist to-day are very diBerent from the original grants 
made by Saladin and the Khalifa of Egypt. That they should be 
different is only right and proper, as the neceBsity of the grants 
must vary proportionately with the advance of civilisation in 
Egypt. Without the privileges accorded by Saladin, foreign com- 
merce could not have then existed, and its advantages would have 
been lost to the inhabitants of Egypt. Although the conditions 
have greatly altered, it remains as true to-day as it did eight 
hundred years ago, that certain guarantees are necessary before 
foreign commerce can flour ish. The question is to determine 
whether the Government and Administration of Egypt naturally 
afford these guarantees, or whether some special system must be 
built up in order to secure the foreign merchant, and thereby 
encourage foreign commerce and develop the country. The 
conditions which prevail in Egypt to-day are essentially different 
to those prevailing at the time of Saladin ; there ought, therefore, 
to be a proportionate change in the privileges accorded to foreigners 
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resident in Egypt. The privileges have, in fact, been very greatly 
changed : some new rights have been granted, the character of all 
has been altered by the changes in the conditions of life, and yet 
others have been greatly modified in view of the introduction of 
more modem institutions. The negotiations which culminated in 
the Reform of 1876 took into consideration the changes and 
developments which had occurred in Eg)'pt, and the result was 
the modification of the system in so far as this was considered 
safe in the interests of fore^ers and local subjects. The political 
and economic situation in Egypt was not, at that time, such as to 
inspire the Powers with unlimited confidence in its Government 
and Administration; the modifications in the Capitulations which 
were consented to, were, in consequence, only partial aud temporary. 
Many of the derivations to the sovereign rights of Egypt still exist ; 
but the development of Egypt in recent years, which has become 
proverbial, has caused the question to be reopened whether the 
better system of administration and the greater financial stability 
of the country do not justify a further modification of the privileges 
and immunities enjoyed by foreigners. 

As late as April 1904 the British Government declared that 
the Capitulations, as modified by convention or custom, should not 
be altered, and that " the time was not ripe for any organic change." 
This declaration was made in the Convention between England and 
France of that year (8th April 1904); and the undertaking given by 
the British Government in that agreement was that : " His Britannic 
Majesty's Government, for their part, will respect the rights which 
Fi-anee, in virtue of Treaties, Conventions, and usages, enjoys in 
Egypt." At the same time a similar engagement was made with 
the Governments of Germany, Austria-Hungary and Italy, The 
article is amplified in the covering despatch of Lord Lansdowne : 
" It is necessary that I should add a few words as to the other 
points in which the internal rights of sovereignty of the Egyptian 
Government are subject to international interference. These are 
the consequences of the system known as that of the Capitulations. 
It comprises tlie jurisdiction of the Consular Courts and of the 
Mixed Tribunals, the latter applying a legislation which requires 
the consent of all the European Powers, and some extra-European 
Powers, before it can be modified. In Lord Cromer's opinion the 
time is not ripe for any oi^nic changes in this direction, and 
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His Majesty's GoverDmeiit have not, therefore, on the preaeut 
occasion, proposed any alterations in this respect. At the same 
time, whenever Egypt is ready for the introduction of a l^jislative 
and judicial system similar to that which exists in other civilised 
countries, we have sufficient grounds for counting upon French 
co-operation in effecting the necessary clianges." 

Within a year of this Lord Cromer wrote in his Annual Report :i 
" I do not, on the present occasion, propose to develop any very 
definite or detailed plan for immediate action, but I am convinced 
that some serious modificatious in the Capitulations will before 
long be almost imposed by the necessities of the local situation." 
There foUows a weighty indictment f^aiust the present conditions, 
resulting from the Capitulations, not only from the point of view 
of Egyptian subjects, but df the f^yptian Government and of 
European residents. Reform, in the opinion of the Egyptian, 
should consist in "abolishing European privilege, and of assimi- 
lating the institutions whether legislative, executive, or judicial, 
which are applicable to all dwellers on Egyptian soil" This, how- 
ever, " can obviously only be attained if I^yptian l^^lative, 
executive, and judicial institutions are brought up to the same 
standard of efficiency as that prevailing generally in the countries 
of origin of the various European colonists. Much progress has, 
indeed, been made of late years, but I should be failing in my 
duty to a people amongst whom I have lived for so long, and for 
whom I entertain so deep a sympathy, if I did not candidly state 
that the standard to which I have alluded above is as yet. far 
from being attained." The Egyptian claim for this total aboUtion 
of the Capitidations cannot be entertained: "for some long time 
to come, special treatment to Europeans will be imposed by the 
necessities of the situation." 

But "the rights conferred by the Capitulations are liable to 
abuse ; " and these abuses are to the disadvantage of the foreigner. 
The rights of the Capitidatious have been the means " of affording 
protection to the smuggler, the keeper of a gambling - hell, the 
vendor of adulterated drink, and their congeners." The problem 
for the English Diplomatic Agent at Cairo and the Egyptian 
Government is to evolve a scheme whereby the privileges of the 

' Egypt, No. 1, 1905, p. 6. 
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Capitulations shall be preserved in so far as they are essential to 
the well-being of the country, yet, at the same tirae, all chance of 
abuse shall be rendered impossible in the futtire. The question " is 
by no means essentially British." " On the contrary, the question 
is essentially "Egy^tma, in the widest acceptation of that tenn, that 
is to say, it is one which concerns every dweller in Egypt, and 
all those who have dealings with Egypt, of whatsoever nationality 
or creed they may be." The Capitiilations have been necessary in 
the past, "and have, on the whole, been conducive to the welfare 
of the country." They are still necessary to the welfare of the 
country, but they are at present accompanied by certain disadvan- 
tc^es, the most striking of which is the lack of any machinery 
possessed by the Egyptian Government wherewith to l^islate for 
foreigners resident in Egypt. "Where Europeans are concerned, 
l^islation has, in all important affairs, to be conducted by diplomacy. 
Fourteen separate Powers have to f^ree, not merely in principle 
but also in detail, before any proposed measure can become law. 
... So long as the present cumbersome and unworkable system 
of legislation exists it will be practically impossible to adapt the 
laws of Egypt to the growing requirements of the country." 

The great demand of the foreigner at the present time is for 
the modification of hia privily of immunity from local l^slation. 
As a State increases in civilisation the demand for new legislation 
increases; and in the present condition of Egypt there is a con- 
tinual and increasing demand for legislation; but these new laws 
cannot apply to foreigners unices they have received the consent 
of fourteen Powers to every detail. This rule is absolutely universal, 
except in the case of such laws as only involve a tine of one hundred 
piastres, or a punishment of a week's imprisonment, in which case 
the consent of the General Assembly of the Mixed Courts is suf- 
ficient. It is seldom, however, that these penalties prove sufficiently 
deterrent, and the diplomatic method is alone left. Among the 
cases where the penalties of a police contravention are not sufficient 
deterrents is the case of a disorderly house kept by a foreigner, 
the authorities cannot act without the consent of the Consul of the 
foreigner; but, "when the consent has been obtained, and, after 
the lapse of some months, the establishment has been closed and 
the proprietor sentenced to a trifling fine, the establishment not 
improbably reopens with a nominal change of proprietorship. If the 
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eetabliBbmeDt ia a gambling-hell, a Consular representative must 
be present when it is raided; and the subordinate personnel of a 
certain number of Consulates cannot be relied on not to give a 
timely warning to the proprietor. If the establishment is a drinking 
shop, provided the quarter is a European one and has not been 
scheduled as exclusively used for residential purposes, it does, 
indeed, require a licence ; but the local authority is bound to grant 
the licence to any person not provably disreputable. It unfortun- 
ately happens tliat at the present time there is a marked increase 
of rabies. Muzzling orders can, and probably will, be enforced. 
But the Sanitary Advisers of the Government are clear that an 
efficacious adjunct to such an order would be a moderate annual 
licence-tax on dogs; the Legal Advisers of the Government are 
equally clear that such a tax could not be effectively enforced as 
t^inst Europeans."^ 

The professions which are ordinarily subject to Ck)vemment 
r^ulations, although r^ulated to a certain extent by the Egyptian 
Government — for example, pharmaceutical chemiste — are not as fully 
regulated as could be desired. " The material point is not bo much 
that by the absence of proper control the public welfare is endangered, 
as that the respectable members of any given profession, whom the 
control would, in practice, leave untouched, are exposed to a form of 
competition from which, under a proper system of regulation, they 
would be free." * Industrial concerns and factories of different kinds 
are being established everywhere, and the majority of these are in 
the hands of foreigners ; but there is no l^islation for the protection 
of the health and lives of workmen, for the regulation of the hours 
of labour, for the employment of children, or for proper inspection. 
In r^ard to land, the foreigner is obliged to proceed by means of an 
action before the Mixed Courte if he wishes to lead water across a 
neighbour's land, or stop an interference with his water supply ; while 
by the Canal Law the native landowner is entitled to use a much 
simpler and more economical procedure before the irrigation authority. 
Until the promulgation of the Decree of 24th December 1906 the 
Expropriation Law of Egypt only applied to natives, so that if the 
Goveniment wished to expropriate property in which a foreigner 

' Note by Mr. Brunjate, Khedivial Capitulationa, Egypt, No. 1, 1906, pp. 
Couuaellor, on the working of the 90 to 97. 

* Ibid. p. 7S. 
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was intereeted, and an amicable arrangement failed, the only procedure 
for settling the price open to the parties was by the lengthy and 
expensive procedure of an action before the Mixed Courts. 

An illustration of the difficulty experienced by the F^yptian 
Government in obtaining the consent of the Powers to a modification 
of the law as affecting foreigners is given by the work of the Inter- 
national Commission, which has been sitting during the last three 
years. The Egyptian Grovemmeut, by a Circular of 20th May 1903, 
proposed to the fourteen Powers concerned to renew the mandates of 
the Mixed Tribunals for a further period of five years, and at the 
same time proposed certain additions and modifications of existing 
l^slation, following former precedents by appointing an International 
Commission to examine them. The Judicial Adviser, in his Report 
for 1903,^ enamerates the proposals submitted by the Egyptian 
Government to the International Commission, and in that Report 
and in the Report of the following year enters,' with considerable 
detail, into the necessity for the modifications suggested. The pro- 
posals were: — (1) Certain modifications in the Statute of Judicial 
Oiganisation relating to criminal prosecutions ; (2) Procedure in the 
Court of Appeal for the hearing of cases involving the decision of 
disputed points of law ; (3) a modification of the Mixed Penal Code, 
concerning the method of calculating the duration of sentences 
of imprisonment; (4) the question of Gambling Transactions in 
"Futures;" (5) Land R^istration; (6) Bankruptcy, modifications in 
the law of compositions to avoid bankruptcy (Concordat pr^ventif) ; 
(7) a law of Expropriation for purposes of public utility; (8) the 
question of the maintenance of the Court of Mansourah in its present 
position, or its suppression and the substitution for it of a Summary 
Court The last proposal was declined by a majority of the Commis- 
sion ; and (4) and (5), in spite of their great importance, have not yet 
been settled ; (3) was accepted without amendment, as was the first 
part of (1); while the Egyptian proposals in (2) were not fully 
accepted ; in fact, the Judicial Adviser shows clearly his unfavour- 
able opinion of Uie accepted reform, and doubts the benefits which 
may be expected from it He says : ' " It is to bo hoped that it may 

' Judicial Adviser's Report tor 1903, * Judicial Adviser's Report for 1904, 

pp. S2 to S6. p. 6. This question is fully discuwed 

* Judicial Adviser's Report for 1904, above, chap. xv. p. 217. 
pp. 47 to 70. 
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prove a palliative, in a certain degree, for the evils referred to ; but 
it is most r^rettable that it should have proved impossible to devise 
any scheme for remedying the contradictions and divergences in the 
Tribunals of First laatauce, sitting in appeal." Only two of the four 
proposals made by the Govemmeat in reference to the Concordat 
pr^ventif were accepted ; while the Law of Expropriation suffered very 
radical alterations at the hands of the Commission. Summing up the 
work of the International Commission in March 1906, the Judicial 
Adviser refers ' to the five projects which had secured the aBseut of 
the Commission, and adds : " The only one of these laws which can 
be considered as of anything approaching to first-rate importance is 
the last, relating to expropriation, and even this project has under- 
gone such important modifications at the hands of the Sub-Commis* 
sion that grave fears are entertained lest its practical utility may 
have been materially impaired. Considering that the Sub-Commission 
has now sat uninterruptedly (save for the summer vacations) for two 
year's and held forty-four sittings, the above result cannot be considered 
as other than extremely meagre." 

The ai^uments in favour of some reform in the privilege of L^^- 
lation are thus very strong ; they are, in fact, unanswerable. Some 
modification of the present system is essential, both in the interests 
of the foreign and the native population of E^^t. But what of the 
privil^^ of Jurisdiction as still enjoyed by foreigners ? This privi- 
lege now includes : (a) The right of a foreigner when suing a foreigner 
of another nationality, or a native subject, to have his case heard 
by the Mixed Tribunals; (b) the right of foreigners of the same 
nationality to have their disputes tried by their Consul, except when 
the dispute is in reference to immovable estate, in which case the 
Mixed Courts are competent; (c) the right of foreigners to have all 
cases of personal statute tried by their Consuls, the rule "Actor 
sequitur forum rei" applying when the parties are of diSerent 
nationality ; and (d) the right of a foreigner accused of a crime or 
delict to be tried by his Consul, and when accused of a breach of a 
police law to be tried by the Mixed Courts. In the first place, the 
Egyptian natives object to the continuance of the Consul's jurisdic- 
tion, especially in cases of crime and delict. The situation as it 
aSects the foreigner, or as it is likely to affect him in the near 

> Judicial Adviaei's Report for 1906, p. W. 



,dbyG00gIe 



THE FUTURE EEFORM OF THE CAPITULATIONS 305 

future, ie clearly stated by Mr. Brunyate in his Note.^ First, in 
regard to the criminal jurisdiction of the Consuls : " It appears not 
unlikely (though it is far from certain) that the mining industry, 
the b^innings of which have been established in the eastern desert, 
should grow to moderate proportions. In that case there will shortly 
be a considerable European population, not of the most orderly 
character, in a part of Egypt far removed from Consuls and Consular 
jurisdictions. The powers of arrest already possessed by the police, 
if benevolently interpreted by the Consular authorities concerned, 
should be sufQcient to prevent any serious outbreak of deliberate 
lawlessness. But at least a substantial amount of petty criminality 
must be looked for. There will, of course, be two methods of dealing 
with it. An offender may be prosecuted before his Consular Court, 
probably in Cairo — a procedure calculated to cause the maximum 
of inconvenience both to accused persons and to mine managers and 
others responsible for the prosecution. The alternative most likely 
to be adopted — and it may be remarked that it has already been 
resorted to — is that a workman who was inclined to be troublesome 
would be summarily dismissed, because the risk of keeping him would 
be too great. Even assuming that any Judges who would be appointed 
by the Egyptian Government would be inferior in capacity to the 
average Consular Judge, it is sufficiently obvious that, whether from 
the point of view of police order or from that of petty offenders, 
some system of judicial officers, responsible to the local Government, 
with limited criminal powers, would be preferable to either of the 
alternatives above mentioned." 

The ease in reference to civil matters is discussed by Mr, Brunyate ' 
in reference to the ihconveniences of the Mixed Courts. " As regards 
civil jurisdiction, the only material consideration would appear to be 
the convenience of suitors. It is, at present, a serious inconvenience 
for a European in Upper H^ypt that he cannot recover a small debt 
without bringing an action in Cairo. Already there is considerable 
evidence of a tendency to turn the difficulty by means of fictitious 
transfers to local subjects and to use the Native Tribunals on the 
spot for the collection of such debta," ^ 

' Egypt, No. 1, 1905, Incloeure 1, method by which natives escaped the 
pp. 90 and 61. jurisdiction of the Native Courts, and 

* Ibid. p. 95. had their suits tried by tbe Mixed 

' The same practice of fictitious Tribunals. See above, p. 22S. 
afsigiunents was on(» a favourite 

20 
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There is little doubt that if Ifubar Faaha's proposals had been 
made to the Powers, under conditions similar to those which exist 
to-day, they would have been more fully accepted, and the Mixed 
Courts would have been given jurisdiction in all cases of delict and 
crime committed by foreignei'S. It is doubtful, however, whether 
this solution would meet the difliculty as it is presented to-day. The 
Mixed Courts only sit at Cairo, Alexandria and Mansourah, and with 
the great development of Egypt these centres are at some consider- 
able distance from places where many foreigners are now congr^ated. 
The proposal to reduce Mansourah to the status of a Summary Court, 
which the International Commission of 1904 failed to accept, entailed 
the institution of another Summary Court at Assiut ; in other words, 
the Egyptian Government fully realise the necessity of new judicial 
centres being created ; but this policy would involve the multiplica- 
tion of Mixed Court judgeships. It appears very much more lexical 
that, if any chai^ he made, the transfer of penal jurisdiction should 
be from the Consular to the Native Courts. The new system of 
Circuit Courts, with the speedier carrying out of justice, is more 
likely to commend itself to the foreigner, especially as there is now 
80 strong, and so able, a European element within these Courts. The 
practice which is apparently coming into existence in reference to 
civil jurisdiction should support this argument. In regard to the 
civil jurisdiction of the Mixed Courts, if not also of the Consular 
Courts, the convenience of the parties themselves surest that either 
the Native Courts, with a stronger European element in the Courts 
of First Instance, should be given competence, or at least that it 
should be possible for the parties themselves to elect to have their 
Buits tried by the Native Courts. Mr. Brunyate * seems to favour 
some such scheme as this : " The logical course would he to allow an 
action to be commenced before the nearest Tribunal (Native or Mixed), 
but to reserve the right to the defendant to require the transfer of 
the action to the Tribunal competent according to the now existing 
rules, provided that he moved to that efTect at the outset of the pro- 
ceedings. Where the action arose out of a contract, the parties 
might be left free to choose, by the contract itself, the jurisdiction 
they preferred. Such a provision need not extend to Government 
contracts j it is, in fact, most convenient for the Government to be 

' Egypt, No. 1, 1906, Inclosure 1, p. 96. 
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sued in Caira" There remains only the jurisdiction of the Consular 
Courte in questions of Personal Statute. Should the Egyptian 
Government desire to abolish entirely the foreign Consular Courts 
in Egypt, no difficulty should be experienced in settling this question. 
There are Judges on the Bench of the Mixed Court representing all 
the Powers which have Consuls. The Judge, or oue of the Juc^es, 
of the same nationality of the parties suing, when the foreigners 
were of the same nationality, could decide the ease. Or if the parties 
were of different nationalities, either the Judge of the defendant's 
nationality or a Commission, consisting of the Judges of both 
nationalities involved and an independent Judge, might act as Uie 
court in such action. The Consuls would thus be left with only 
those powers which they exercise in European States. According to 
Lord Cromer's suggestions, the power exercised in reference to the 
privily of inviolability of domicile will be transferred to some 
European Mc^strate attached to the Egyptian Courts. There would 
therefore remain, from among the special powers at present enjoyed 
by Consuls in Egypt, only their power of expulsion. 

There is thus a very stroi^ indictment gainst the present position 
of the privileges of the Capitulations, not only from the point of 
view of the I^yptian Government and the native population, but 
also from that of the law-abiding European, especially if he is 
engaged in commerce. Beform is demanded as much, if not more, 
by the European residents in Egypt as by the natives. What are 
the proposals, if any, which have been made for this Beform ? Lord 
Cromer's Eeport for 1905 ^ outlines the Eeforms su^ested by him : 
" The first point which calls for consideration is whether the existing 
L^islatiVB Council and Assembly, which are now only empowered to 
deal with laws applicable to local subjects, should be reconstituted in 
a sense which will enable them to take part in l^^lation applicable 
to all the inhabitants in Egypt irrespective of nationality ; or whether, 
on the other hand, these institutions should be left intact, and 
another Council created which will be empowered to deal solely with 
laws affecting Europeans. I should be prepared, should the necessity 
arise, to develop fully the arguments for and against these alternative 
plans. Here I need only say that a very careful consideration of 
this branch of the subject has led me to the conclusion that it would 

' E^t, No. 1, 1906. pp. 1 to 8. 
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not be poeeible to deviae any scheme for an amalgamated Council 
which could, with any prospect of its acceptance, be presented to 
the Powers, or one which would not, whether from the European or 
the native Egyptian point of view, be open to the strongest objections. 
I would propose, therefore, to make no alteration in the constitution 
or the functions of the existing L^slative Council and Assembly, 
and to create a separate Council composed wholly of subjects or pro- 
tected subjects of the Powers which were parties to the Treaties under 
which the judicial reforms of 1876 were accomplished. Le^lation 
proposed to this Council by the Egyptian Government, approved by 
a majority of that body, and promulgated by the Egyptian Govern- 
ment with the assent of His Britannic Majesty's Government, would 
have the same force and effect as if it had received the assent of the 
Treaty Powers — that is to say, it would be binding on all foreigners 
resident in Egypt." 

The Egyptian legislative system, as described in a previous 
chapter, was seen to be full of anomalies. If a body of foreigners 
were added to the Legislative Council, the anomalous character of 
that institution would be still further increased ; while, on the other 
hand, to have used the General Assembly and added to it in this 
manner would not have served the interests of legislation uulesa 
its legislative powers, as at present constituted, were very greatly 
increased. Nor would the Powers have been satisfied with the very 
negative character of the law-making powers at present exercised by 
members of the Legislative Council. At present the Powers are in 
the position of being able to veto any law which the Egyptian 
Government may desire to make applicable to fore^ers, and it 
would be a very poor bargain indeed for them to give up this 
privil^e in exchange for the very negative right to be enjoyed 
by a very small number of their subjects of ofTering advice to the 
Egyptian Government, without power to enforce their wishes or 
carry an amendment against the opinion or wishes of the Ministers. 
But supposing a scheme had been devised by which an amalgamated 
Council was formed, and it had been accepted by the Powers, it is 
evident that a very large number of problems would arise in 
reference to the internal organisation of the aflairs of the Council, 
and in the actual carrying on of its business; questions which 
would have been apt to cause grave political difficulties — perhaps 
even friction between the different sections of the Council. Hie 
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problem as it presently stands is fraught with sufficient difficulties. 
But law-making will not be the only duty to be placed in the 
hands of the new Council, there will also be some control over the 
finances of the State ; and it cannot be inu^ned that the Powers 
would sacrifice the privilege they at present enjoy under the 
Capitulations, that their subjects should not be taxed without their 
consent, in exchange for the very insignificant financial powers of a 
member of the L^islative CounciL Much stronger guarantees than 
these will be necessary before the Egyptian Government can hope 
to induce the Powera to surrender their privil^ee, even if these 
privileges do not always work for their good. Some system more 
in accordance with the institutions existing in the countries of 
origin of the European colonists is absolutely essentiaL Another 
policy might be to level up the Legislative Council to the standard 
of a European L^islative Chamber ; but here we are met with all 
the difficulties so ably pointed out by Lord Dufierin, and especially 
by the question : Are the Egyptians at the present moment prepared 
for a further instalment of constitutional principles, and an instal- 
ment sufficiently great to satisfy the Powers ? These are among 
the more obvious difficulties which stand in the way of the adoption 
of a scheme for an amalgamated CounciL It would be practically 
impossible to devise any scheme of this nature which would be 
acceptable to the Powers; or which would be acceptable to the 
European resident in Egypt or the Egyptian people. 

The other alternative is to create a purely European Council, 
which shall exist side by side with the E^j^tian L^slative Council, 
but which shall only consider laws that are intended to apply to 
foreigners. The members of this Council,^ according to Lord 
Cromer's suggestion,^ are to be "subjects or protected subjects of 
the Powera which were parties to the institution of the Mixed 
Tribunals." They are to be of two classes, either elected or 
nominated. There are to be from twenty-five to thirty in all, and 
of these the majority are to be elected members. The nominated 
members are to include a certain number of Egyptian Government 
officials, the reason for this being that "it is very necessary to 
provide that the Egyptian view of any measure under the con- 

' The official languages to be used in may be recorded in any other lau- 
ihe Council are to be English, French guage." 
and Italian ; "but written opinions * Egypti No. 1, 1906, p. 3. 
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sideratioD of the Council should be adequately explained. Thia can 
only be asBured by the presence in the Council of a certain limited 
number of European officials in the service of the J^^tian Govern- 
ment. Most, though not necessarily • all, of these of&cials would be 
of British nationality." The number of " official " members is, how- 
ever, to be limited; there will, therefore, be a certaia number of 
" unofficial " nominated members, presumably representatives of the 
commercial and industrial population. Judges who are " irremovable" 
from office are not to be included among "Government offieiala." 
The method of electing the elected members is a question which will 
cause considerable difficulty ; but certain International Councils exist 
in Egypt which should offer models; the most important of these 
is the Municipality of Alexandria,* which consists of twenty-e^ht 
members, a number similar to that suggested by Lord Cromer for 
the Intematioual Legislative Council. The twenty-eight members of 
the Alexandria Municipal Council are divided inte four classes, six 
being ex-q^cio, eight nominated by the Government, six elected by 
the ordinary electors of Alexandria,' and eight by the import and 
export merchaute and the owners of house property. We may say 
that there are two classes, the first non-elected, and the second 
elected; the former are subdivided into two classes, the (x-offido 
members, and the nominated members ; the latter are also divided into 
two classes, according to the character of the electors. The scheme 
for the International Legislative Council might very well follow the 
same lines : first, the nominated members, divided into the official 
and the non-official members; secondly, the elected members, a 
certain number of whom might be elected by the individual electors, 
and the remainder by foreign corporations, such as the different 
Chambers of Commerce or analogous bodies. There ia an important 
condition attached to the Decree inaugurating the Municipality of 

' "Necessarily," because tlie majority pal purposes consists of all peraoos over 

of the foreign higher officials attached to twenty-five yeara of age occupying a 

the Egyptian Government ar« English, house in Alexandria, or its suburbs, 

* Other Mixed Municipalities, with registered at on annual rental of £E.7fi. 

lesser powers than that of Alexandria, Certain persons are disqualified, such aa 

have been constituted in other of the membera of the Diplomatic or Consular 

larger towns ,■ thus Manaourah received Services, persons dismissed from Oovem- 

a Mixed Municipality in 1896, the ment services for certain offences, per- 

Fayoum in 1902, Tantah and Zagazig sons guilty of certain offences, and 

in 1906, and Dantanhour in 1906. bankrupts or interdicted persona. The 

' The ordinary electorate for munici- caudid^es must be qualified electors. 
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Alexandria, and that is that not more than three of the elected 
members may be of the same nationality. A reserve of the aome 
nature ehould be made in the case of the International Legislative 
Council ; and it appears from the forecast that the Egyptian Govern- 
ment intend to accept the principle : " the maximum number of 
elected members, who may be of any single nationality, is to be 
fixed by Treaty." 

Lord Cromer very wisely deprecates " the idea of distinct repre- 
sentation by nationality. To be more explicit, I do not think that it 
would be desirable to allow the British community to elect a certain 
number of British members, the French a certain number of French, 
and BO on." If a system like this was adopted there would be 
clifBculty in fixing the proportion of members to be allowed to each 
country, and also tn deciding the basis on which the allotment was 
to be made, whether according to population or trade.* Lord Cromer 
wisely desires to exclude all political intereetB, "and to take purely 
local interests." The rule, which is of general application, and which 
requires the Consuls of the different States to keep a register of their 
nationals, would be of assistance in drawing up electoral lists ; if in 
addition to this foreigners were required to give their Consuls a 
statement as to whether they were ownera of inunovable property 
of a certain value, or occupiers of houses at an annual rental above 
a certain minimum, the arranging of these lists would be greatly 
simplified.* The electors lor the Municipality of Alexandria require 

' A single illuatration will at once in Egypt. In each French colony there 

show the difBciilties which would arise ie a National Assembly and two Depu- 

" if the principle of representation by ties. The National Aasemhly consiHts 

nationality were adopted." According of the French merchants of the colony, 

to the last census, made in 1897, tlie the Consul heing president ; artiaitns 

Greeks constituted 33-94, and the Oer- and clerks are not includ^ This 

mans only 1-14 per cent of the entire assembly is convoked on ceitain occa- 

Enropean population of E^pt. On sions only, when the Consul considers 

the other hand, in 1904 the import and it necessary, or when a deputy requires 

export trade of Germany amounted to to be elected. There are two deputies, 

£E.2,884,000, and that of Greece to only distinguished by the titles First Deputy 

£E.S81,000. It seems impossible to and Second Deputy of the Nation, each 

decide in a case of this sort whether being elected for two years, but the First 

population or trade should be taken Deputy is always elected a year senior 

as the basis of representation- to the second. After his two years are 

' The system of organisation adopted passed he resigns, and the Second 

by the French colonies in the Levant Deputy becomes the First Deputy, and 

otTers a model on which a system of a new one is elected. The elections 

electoral divisions might be established are by secret ballot, and the candidates 
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to be over twenty-five years of age, and occupy a house in Alexandria 
or its suburbs, registered at an annual rental of £E.75 ; this qualifica- 
tion should offer a criterion to work on. There might be so many 
members for Cairo and for Alexandria : one or more to represent 
certain of the more important towns, though not necessarily those 
specially mentioned in the Organic Law ; • and a certain number for 
the provinces, several provinces being linked together for this 
purpose, since the majority of foreigners resident in Egypt are 
congregated in the lai^e towns. 

The duty of the International Legislative Council would be to 
consider and vote on all Laws or Decrees which the Egyptian 
Government intended should apply to foreigners, and to vote on 
all proposals for new taxation which would affect foreigners. The 
proposed Law or proposed tax which is to be submitted to the 
Council would, as a general rule, have already been considered by 
the Council of Ministera, and have been adopted by them as 
applicable to local subjects. This must logically be the case, since 
it is the very natural policy of the Egyptian Government to make 
the law which applies to natives as similar as possible to the law 
which is applied to foreigners resident in Egypt. We may take 
the history of the Expropriation Law as an example of this policy. 
An Expropriation Law was in 1893 drafted, and was accepted by 
the Ministers aa applicable to natives, but the Government did not 
wish to promulgate it until the same rules should be accepted by 
the Powers as applicable to foreigners ; the Powers, however, would 
not accept the law, and the Becree of 17tb February 1896 was 
promulgated, introducing a Law which should apply to local 
subjects only. This Law was again submitted to the International 
Commission in 1904, and was accepted by them subject to certain 
amendments * which rendered the modification of the Law of 1896 
necessary; a new Decree was therefore promulgated on 24th April 1907 
in terms identical to the Law accepted as applying to foreigners, 
must be twenty-five years of age, must January.— French Ordinance of 1781 ; 
have resided in the Levant for at least see Du Rausaa, vol. i. pp. S93 to 396. 
two years, be a merchant, and never ' Thus the towtis of Manaourah, 

have been bankrupt. Any candidate Tantah, Zagazig, and others bave ac- 
fnlGlUng those conditions may be pro- quired considerable importance within 
posed. The elections take place in recent years; while lama'iliA, for 
December of each year, and the new instance, has ceased to have any ini- 
Deputy entere office on the lat of portance. 

> Decree, 84th Dec 1806. 



,dbyG00gIe 



THE FUTURE KETORM OF THE CAPITULATIONS 313 

Undoubtedl; the exiBtenoe of two distinct Legislatures in the 
same country will be " apt to raise difficulties." There is, however, 
one very considerable aaf^uard since do proposed Law, although 
accepted by the majority of the International Council, will be a 
Law binding on foreign residents until it has been promulgated by 
the Egyptian Government; and it cannot be promulgated until it 
has received " the aasent of His Britannic Majesty's Government." 
The Council will be in the position of the present International 
Commiseions, their decisions are not final, the consent of the 
several Governments of the Powers is necessary; but in future the 
assent of the British Government alone is to "have the same force 
and effect as if the Law had received the assent of the Treaty 
Powers — that is to say, it would be binding on all foreigners resident 
in Egypt." 

There are certain subjects which are to be "absolutely excluded 
from the purview of the Council The most important of these are 
the Suez Canal Convention of the 29th October 1888, and the Law 
as to the Public Debt of the 28th November 1904, in so far as 
it relates to the rights and guarantees of the bondholders and the 
powers of the Public Debt Commission. As regards commercial 
relations, it will be desirable to lay down, in any arrangement made 
with the Powers, that the Egyptian Government cannot dentate 
from the provisions as to freedom of trade, or as to the rates at 
which import, export, and transit dues are levied in virtue of any 
commercial convention concluded, or hereafter to be concluded, with 
foreign Governments." Similarly International Quarantine Regula- 
tions will continue to form the subject of diplomatic arrangements ; 
but the preservation of Egypt herself from the introduction of 
disease from abroad will be within the functions of the Inter- 
national and the Native Legislatures of Egypt. Other questions 
may arise later. The limitations already mentioned must not there- 
fore be taken as restrictive : " Thus, no l^slation could be permitted 
which would interfere with the liberty of action now possessed by 
all foreigners to establish schools in Egypt. It might be thought 
desirable to lay down specifically that under no circumstances could 
foreigners be made liable to military conscription or to the ' corvie.' 
Legislation which deals with questions of nationality might be 
expressly excluded from the purview of the Council The status 
of religious Societies may requii-e special treatment Engagements 
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taken to various Powers — Bucli, for inBtaooe, aa the appointment of 
a French savatU to be Director-General of Antii^uities (Article 1 of 
the (^reement of the 8th April 1904) — might require ratification." 

It must be remembered that Lord Cromer's outline waa never 
intended hj him aa a final expoeition of his poUcy,* or aa the 
statement of the actual proposals he intended to submit to the 
Powers for their acceptance. The procedure which would require 
to be followed in the event of the Egyptian Goi^emment deciding 
on a further reform of the Capitulations would be that "the 
Eg3rptian Govenunent, after consultation with Hia Majesty's 
Government, should addreaa a Circular to the Powers asking 
them to consent to certain chaises in the existing laws." But 
Lord Cromer adds: "The issue of anj* such Circular would, how- 
ever, I venture to think, be for the present prematura" His 
outline was only intended to encourage discussion, and help to make 
clear and articulate " the views both of the leading Egyptians 
and of the European residents in Egypt, of whataoerer nationahty 
or creed they may be." Certain important public bodies, which 
represent the fore^n commercial population in Egypt, have com- 
municated their opinion that the present regime is in need of reform, 
and have expressed a hope that the Powers will be able to devise 
some means by which the delays in l^slation may be obviated. The 
r^reaentativea of the Bar in Cairo and Alexandria have alao declared 
in favour of reform, provided sufBcient guarantees gainst arbitrary 
government are maintained. On the other hand, Lord Cromer's 
scheme has met with a considerable amount of adverse criticism, 
but in r^ard to this it is clear that the writers have not thoroiighly 
understood the proposals. Their principal effect on a certain class 
of Egyptians has been merely to increase the demand for fuller 
Constitutional Government, but no indication of the nature of the 
extension or of the future treatment of foreigners is given. 

All Judicial Reform, according to Lord Cromer's outline, is to 
be reserved for the International L^islative Council to carry out; 
but the policy to be followed by them is foreshadowed by I,ord 

' " I am not even now prepared to reform which, aa it would appear to 

Bubroit a plan elaborate in all its roe, the circnmstances of the case 

delaile, but I may go a step further demand. This is what I now propose 

than previoualy in the direction of to do." — Egypt, No. 1, 1906. 
indicating the general nature of the 
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Cromer. The judicial work of the Consular Courts is to be takea 
from them and given to a new court to be established by the 
International CounciL This new court would appear to be the 
present Native Court transformed and expanded. The Mixed Courts 
are to disappear when the reformed courts are prepared to take 
over their work; and the present Mixed Court Judges "are to be 
entitled to retain their posts, and their services are to be available " 
in the new courts. " The fundamental principles of the existing civil 
and criminal legislation " are not to be changed ; " certain reservations 
are to be made as r^ards the freedom of action of the new Legisla- 
ture in the matter of criminal legislation ; " and " the principle of the 
irremovability of Judges is to be maintained." 

According to the present system the courts in Egypt may be 
divided into two classes — the Courts of Personal Statute, aud 
the Courts of Beal Statute. The former include the Moslem 
Courts, the Courts of the non-Moslem Communities and the 
Consular Courts ; the latter include the Mixed Courts, the Native 
Courts and the Consular Courts. It would appear, from the 
indications given by Lord Cromer, that it is intended to do away 
with the jurisdiction of the Consular Courts, whether in Personal * 
or Beal Statute, and amalgamate the present Mixed and Native 
Courts into a single Territorial Court, to which should be given 
competence in all cases which formerly were within the jiuis- 
diction of the foreign Consuls. If this reform were adopted 
there would be three systems of Judicial Tribunals in Egypt: 
First, the Moslem Courts ; secondly, the Courts of the non-Moslem 
Beligious Communities, each having competence in all cases of 
Personal Statute in which the members of their Beligious Com- 
munity were interested; and, thirdly, the new Territorial Courts, 
having jurisdiction — in the first place, in all Civil and Commercial 
Cases, other than questions of Personal Statute, arising between 
residents within the territories of Egypt, whether natives or 
foreigners, and whether of the same nationality or not; in the 
second place, in all criminal actions, whatever the nationaUty of 
the accused; and, in the third place, in all cases of personal 
statute in which the parties were foreigners. The result of this 
reform, if carried into effect, would, from the point of view of the 
foreigner, be to take away from him what remains of his privilege 
' See, however. Lord Cromer's Report for 1906, infra, p. 323. 
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of juriBdiction. Already in civil scd commercial cases, where he 
is in diBpute with a member of another nationality, his suit is 
heard by an "Egyptiem Court, and it is only when he is a party 
to an action brought by or against a fellow-countryman, or an 
action of Personal Statute, or when he is accused of a crime or 
delict, that his ancient privily of jurisdiction applies. These 
last remnants of privilege are, it is suggested, to be taken from 
him. Lord Cromer does not make any special reference to the 
change of system in so far as it concerns Civil and Commercial 
Cases, or cases of Personal Statute. Provided the Egyptian Courts 
have a strong leaven of European Judges, no difficulty should be 
experienced in reference to civil and commercial actions, and the 
jurisdiction of the courts would be only limited in accordance 
with the ordinary principles of International Iaw. That it is 
intended that there should be this European element may be 
gathered from Lord Cromer's statement that the services of the 
present Mixed Courts Judges shall be "available" in the new 
courts. Actions of personal statute arising between foreigners 
might be heard by the new Egyptian Tribunals, and, if a special 
CommiBsion or Court is formed, consisting entirely of foreign 
Judges of the new Tribunals, no great difficulty should be 
encountered in relation to these important cases. If, for instance, 
it were possible to provide that the Court or Commission should 
consist either of a single Judge of the defendant's nationality, or, 
at least, when the parties were of different nationalitiee, of three 
Judges, two being of the same nationality as the parties, and the 
third of a neutral nationality, the position of foreigners, although 
modified, ought not to suffer by the change. 

In reference to the criminal jurisdiction of the new courts 
Lord Cromer makes certain very important provisos. The new 
courts are to have full and exclusive competence in reference to 
all penal offences committed by persons within the territories of 
Egypt in accordance with the ordinary rules of Private Inter- 
national Law, whether these offences are crimes, delicts, or police 
contraventions; but if the accused is a foreigner he is to have 
certain privileges. In the first place, he is entitled to have bis 
case heard by a single foreign Judge, or by a court of which 
three-fifths of the members are foreigners, before any sentence of 
imprisonment or other more severe punishment can be finally 
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passed upon him; and until be baa had "the opportunity of 
causing his case to be submitted to such Judge or Tribunal as 
aforesaid" he shall have "the option of bail." Secondly, a 
sentence of death shall not "be carried into execution until one 
calendar month after the notification of such sentence to the Repre- 
sentative in Egypt " of the State of which he is a subject ; and 
that if such Bepresentative make a request within that period 
that the sentence be commuted to one of penal servitude for life, 
it shall be so commuted. Thirdly, the warrant of arrest must be 
issued by a Magistrate who is a foreign subject; and search 
warrants or similar process, "the execution of which involves the 
entry upon premises for access to which Consular intervention 
is necessary under the Capitulations," must be issued by a foreign 
Magistrate, or with his authorisation ; and the execution itself 
must be "carried out in the presence and under the direction of 
a police ofBcer or officer of the court who is the subject of a 
Treaty Power." The execution of a judgment must also be carried 
out "in the presence and under the direction of" a foreign officer 
of police, or foreign ofGcer of the court. Lastly, prisons in which 
foreigners are confined are to be open to the inspection of fore^ 
Consuls. "It appears to me," writes Lord Cromer, "that, with 
these reservations, the power to pass criminal laws applicable to 
Europeans might safely be vested in the new Council, acting with 
the assent of the Egyptian and the British Governments." 

The actual position at present is that there is a very strong 
opinion in favour of a further reform of the Capitulations, and 
that this opinion is shared by the Egyptian Government, the 
Egyptian native subjecte, and the foreigners resident in Egypt. 
The actual extent of the reform has not been settled, but an 
outline scheme has been foreshadowed by Lord Cromer, according 
to which an International Legislative Council is to be instituted 
to take the place of the present International Commissions, and 
that the decisions of this Council are to become law after they 
have been accepted by the British Government, acting as the 
representative of the Powers, and been signed by the Khedive on 
the advice of his Ministers. This scheme, or any alternative 
scheme, will be submitted to the Powers who consented to the 
Reform of 1876, and, if accepted by them, will be embodied in a 
Treaty. The institution of this new system will have the result 
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o! completely modifying tlie privilege of legislation ftt preeent 
applying to foreigners ; but it is hoped that the change will prove 
more beneficial to foreigners than the present schem& The duties 
of the new Ooimcil will refer to l^islation and taxation; and it 
is intended that one of its first acts sliall be the further modifica- 
tion of the privil^e of jurisdiction, and incidentally of the 
privil^e of inviolability of the foreigner's domicila Thus the 
contemplated reform will extend to the privileges of legislation, 
taxation, jurisdictioQ, and inviolability of domicile; and, if the 
jurisdiction of the Consuls in personal statute ia also threatened, 
the ancient privil^e in re^rd to successions will also be modified 
to the extent that the law of the deceased will be applied by an 
Egyptian and not a national Court. 

The general consensus of Egyptian and foreign public opinion 
is that the Capitulations, as they at present exist, no longer fulfil 
the essential condition of their origin. In origin they were intended 
to accord to fore^ers those privileges and immunities which were 
essential to foreign merchants to insure the safety of their lives 
and the necessary security of their property and merchandise. The 
policy underlying the Capitulations was to encourage foreign trade, 
and thus benefit the country by assisting its development. Certain 
of the privil^es accorded by the Capitulations at the present time, 
it is widely felt, do not fulfil these conditions, but require con- 
siderable modification before they can be made to do so. In many 
ways the present state of the Capitulations is a direct hindrance 
to commerce and to the natural development of Egypt; reform is 
therefore necessary, and it is earnestly hoped wOl shortly be accom- 
plished. In leaving this subject we cannot too stroi^ly insist on 
the commercial nature of the Capitulations. In their origin they 
were intended as a means of encour^ing commerce, and that is 
still their sole raison ttStre. Foreign commerce was necessary to 
the development of Egypt in the twelfth and thirteenth centuries ; 
it is absolutely essential to the continued existence of I^ypt as 
a prosperous State. 

At the first it was the trade which passed through Egypt 
which attracted foreigners to the country — the trade which came 
from the Far East, and was landed at Suez, fmd re-shipped at 
Alexandria, as well as the trade which came down the Nile from 
Central Africa. The carrying trade from the Far East was at that 
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time shared by two other principal routes — that across Asia, through 
what is now Siberia, and that which followed the Euphrates route 
to the Levantine ports. But in regard to the Central African 
trade Egypt had no rival. To the loss of the Far Eastern trade 
Egypt may attribute the loss of her independence in 1517; and it 
wae only with the reopening of the Suez route that E^pt's modern 
development became possible. Now that route is again threatened 
by its ancient rivals, disguised under their modem names — the 
Trans-Siberian Railway and the Bagdad Railway ; the former of 
which has already given evidence of its importance. But modem 
Egypt has not merely to contend with her ancient rivals; the 
prospective canal through the Isthmus of Panama already threatens 
to upset the balance of the present commercial oi^aniaation of the 
world. The eonmierce of the Pacific may travel eastwards instead 
of westwards. Nor does i^pt now enjoy a monopoly of the com- 
merce with Central Africa. Railways have already been made, or 
are in the course of construction, which will tend to divert this 
large source of wealth from the valley of the Nile before it reaches 
Egypt — the Uganda, Suakim and Congo Railways are all future 
rivals. This pasB^ of the world's commerce through Egypt is, 
and has ever been, vital to her prosperity. It is all-important at 
the present time since, in addition to it, the country only possesses 
one other important source of income — her cotton crop, which depends 
precariously on the flood-water of the Nile, and which is only capable 
of being further developed at the cost of the construction of ex- 
pensive irrigation works. The importance of the continuation and 
development of fore^n commerce to the prosperity of Egypt is 
obvious. That commerce must therefore receive every possible 
encoun^ement ; but it depends to-day, as it did in the past, upon 
the accordance of certain specific guarantees to foreigners: "The 
well-being and prosperity of the numerous Europeans who have 
made Egypt their place of residence is indissolubly bound up with 
the well-being and prosperity of the country." ^ But " we have to 
deal with the circumstances of the situation as they are. The present 
stage of Egyptian progress, and the facts connected with the police 
organisation and other o^ate matters, have to be rect^ised. 
Those facts are of such a nature as to impose special treatment 
of Europeans for a long time to come."* 

» ^ypt, No. 1, ISOB, p. 6. ' Egypt, No. 1, 1906, p. 2. 

21 
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Lord Cromer's Report for 1906 ' in no way altera the suggested 
reforms outlined in his Report of 1905. He deals with the question, 
however, in much greater detail. The prohlem under discussioQ is : 
" How to preserve all that is worth preserving in the Capitulations, 
and at the same time to get rid of those portions which hamper the 
progress of the country and are detrimental to both Europeans and 
Egyptians." "What in my opinion is required is not a reform of 
the judicial but of the le^slative system. Judicial reform in any 
important degree is only advocated in so far as it is a necessary com- 
plement to the adoption of an improved legislative Bystem," Four 
things are involved in this necessary judicial reform : 1. The present 
system of the quinquennial renewal of the Mixed Courts should 
be abolished, and their institution in their present form should he 
definitely consented to until such time as shall be necessary for 
their modification by the new International Legislative CouncO, with 
the consent of both the Egyptian and British Governments. 2. This 
modification, when it is introduced, should consist of the permanent 
institution of courts composed in a manner precisely similar to the 
present Mixed Courts, with an essentially international character. 
3. A body of laws based on the principles of the present codes should 
be perpetually maintained. 4 The present system of legislation for 
foreigners should be abolished, and the unanunous consent of the 
Powers should no longer be necessary before the Egyptian Law 
applicable to foreigners in Egypt can be modified. Instead, the 
principle should be substituted that the new International Courts 
should apply all laws passed by the majority of the new Legislative 
Council and approved by the Egyptian and British Governments. 
The jurisdiction of the Consuls in civil, commercial and penal cases 
would in consequence be transferred to the new International Courts, 
but the guarantees mentioned in the Report of 1905 * are repeated. 
A foreigner accused of a penal offence shall not be sentenced to 
punishment unless by a court consisting of a single foreign Judge, or 
by a court of which three-fifths of the Bench are foreign Judges; the 
option of finding bail shall be allowed; warrants for the arrest of a 
foreigner shall only be issued by a foreign magistrate; sentences of 
death passed on a foreigner shall be notified to his Government to 
enable the Govenmient to request that it be commuted to a sentence 

' Egypt, No. 1, 1907, pp. 10-26. » Egypt, No. 1, 1906, p. 6. 
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of penal servitude, if it bo desires ; and the prisons in which foreign 
subjects are confined shall be open to the inspection of their 
Consuls. 

No modification of the present 8y3t«in, in reference to the com- 
petence of the Consular Courts in cases of personal status, is 
suggested. "For the present my proposal is not only that the 
substantive law regulating matters of persoual status should, on all 
essential points, remain as at present, national, but also that com- 
petence for deciding all such matters should continue to be vested in 
the Consular Tribunals. It is also to be borne in mind that so long 
as special Courts of Personal Statute exist for the different classes 
of local subjects, the foreigner resident in Egypt is fully entitled to 
retain his Consular Court as a Court of Personal Statute." The 
question may be considered under two beads : (1) The power of the 
International Legislative Council to legislate in matters of personal 
status ; and (2) the competence of the Consular Courts to try cases 
of personal status arising between their nationals, or in which the 
defendant is their fellow-countryman. (1) In reference to the first 
of these questions the Council is not to have power to l^islate, at 
least in regard to the more important matters, such as marriage, 
divorce, legitimacy, &c., which are to continue to be r^ulated by the 
national law of the parties ; but, exceptionally, the Council may be 
granted power to deal with such questions as alimony where the 
parties are of different nationalities, or lunacy. (2) In regard to the 
second question. Lord Cromer points out that it is quite possible for a 
territorial court to administer the national law of status of a foreign 
litigant; and he admits that certain advant^ee might result if the 
International Courts were given competence in suits of personal 
status; but he personally deprecates any cbanga 

The privilege of Domicile receives special attention. The ques- 
tion is summed up as follows: — "At present the Egyptian police 
cannot enter the house of any European without the consent of his 
Consul, and without the presence of a Consular Representative, who 
ia almost invariably himself a native of the East. Under the new 
system,' the consent of a European Magistrate will take the place of 
that of the Consul No Consular Representative will be present 
when a search warrant or other similar process is executed. His 
place will be taken either by a European police officer or a European 
acting under the instruction of a European Law Court In other 
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words, when a domiciliary visit is effected in the house of an English- 
man, a Frenchman or a German resident in Cairo or Alexandria, the 
process will be similar to that which would have been adopted had 
the visit taken place in London, Paris, or Berlin, with the exception 
that the agents employed in carrying out the search, instead of being 
Englishmen, Frenchmen, or Germans, may be of some other European 
nationality. I cannot think that a change of this nature is one 
which the Europeans in f^ypt need r^ard with any apprehension." 
The objection of fore^ners to any lessening of the powers of their 
Consuls is in great part due to their want of confidence in the native 
poUce forca " It is a notorious fact, which is recognized by Europeans 
and Egyptians alike, that the abuse of power, which is by no means 
an uncommon feature in the police adrainistration of other and more 
advanced countries, is specially likely to occur when the duty of 
carrying out the orders either of the executive or judicial authorities 
of the Government ia exercised by the ordinary Egyptian poUceman." 
Lord Cromer undertakes, in this regard, to have the number of 
European policemen in the large towns increased. At the same 
time powers of protection of their fellow-countrymen enjoyed by 
the Consuls will not in fact be lessened. " All that a Diplomatic 
or Consular Representative can now do, in the event of his con- 
sidering that one of his countrymen or women has been improperly 
treated by the poUee, is to complain to the Egyptian executive 
authorities with a view to inquiry being made into the case, and 
redress being accorded in the event of the complaint being recognized 
oe well founded. There is nothing whatever in any proposals which 
I have put forward to prevent a similar course being adopted in the 
future." 

The powers of taxation to be exercised by the new Legislative 
Council in reference to foreigners is of the greatest importance. The 
question is dealt with shortly : " I propose that all rights now exer- 
cised by the Powers collectively as regards the taxation of Europeans 
in I^ypt should be vested in the new Council, acting with the assent 
of the Egyptian and British Governments. So far as can be at 
present foreseen, it is highly improbable that any scheme of general 
taxation will be submitted to the consideration of the Council. The 
case is different as r^ards local taxation. I have on former occasions 
frequently stated, and I now repeat, that unless some plan to raise 
local taxes be devised and applied to Europeans and I^iyptians alike, 



,dbyGoogIe 



THE FUTURE REFORM OF THE CAPITULATIONS 323 

it will be quite impossible to meet all the growing wante of the 
Egyptian towns." 

The most important part of the Report of 1906 is undoubtedly 
the description of the composition of the su^ested international 
L^ialative Council. The Council, it is suggested, should be composed 
as follows : — 

Egjrptian Government ofBcials . . .4 

European Judge of the Native Court of Appeal . 1 
Judges of the Mixed Courts, either ex officio 
members or nominated by the whole body of 
Judges themselves .... 6 
Elected members . .20 

Unofficial members nominated by the Egyptian 
Government ..... 6 



36 



There are three classes of members : — (1) Bx officio ; (2) nominated ; 
and (3) elected. " Manifestly any Legislative Council which can he 
constituted in Egypt must be composed partly of elected members 
and partly of members nominated by the Government." But " the 
apphcation of the system of nomination should be restricted to what 
is generally recognized a& necessary in the public interest." There 
are to be four ex officio members, namely, the Advisers to the Ministries 
of Finance, Justice, Interior and Public Works, " I indicate these 
ofBcials because it is almost certain that all the questions which are 
discussed by the Council will concern one or other of these Depart- 
ments." The Adviser to the Ministry of Education is not included, 
as it is not likely that questions concerning education will be con- 
sidered by the Council. Any Government official, however, may be 
invited to attend in order to explain any scheme under consideration ; 
but such official will not have any power to vote. 

The nominated members are to be twelve in number. Of these 
seven are to be Eiuropean Judges — one from the Native Court*, and 
the other six from the Mixed Courts. This su^estion is not in 
conformity with the theory of the separation of the Legislative and 
Judicial authorities, but it should be remembered that the Judges of 
the Mixed Courts, sitting in General Assembly, at present possess 
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important legislative powers. Further, the advisability of utiliaiug 
the Bervices of persons who are not only familiar with the present 
Egyptian Law, but are also conversant with the laws of European 
States is of sufBcient importance to allow the theory of separation 
to be set aside in this particular case. In addition to this there will 
edso be the difficulty of obtaining the services of the best class of 
foreign resident in Egypt, since the majority of these will not be in 
a position to spare the time from the management of their own private 
affairs. The provision that the Government may nominate other Qve 
members will be of great service in securing that the Council shall 
be representative of the different nationalities concerned, especially 
of those which have not so large a number of subjects resident 
in Egypt. 

The number of elected members is to be twenty. The franchise 
is to be restricted. The electorate is to be formed by an amalga- 
mated body of all nationalities, the representatives of the various 
Powers being instructed to prepare lists of Notables, or leading 
members of their respective communities, the number of these 
Notables representing each State being entirely dependent on the 
local Egyptian interest of the State in question, and not upon any 
political consideration. The six States with special interest in 
Egypt are Austria-Hungary, France, Germany, Greece, Great Britain 
and Italy. These are each to have not less than 25 nor more than 
100 Notables to represent them. While in reference to the other 
States, which represent only 21 per cent, of the import and export 
trade, it is suggested that, " in the case of communities composed of 
more than 1000 individuals of both sexes, the list of Notables shall 
not be less than 5, and should not exceed 25 ; whilst in the case of 
those communities which number less than 1000, the number of 
Notables should, as before, be not less than 5, but should not exceed 
10. If thia plan were adopted, the electorate would consist in all of 
from 700 to 800 individuals, of whom 600 would be of Austrian, 
British, French, German, Greek, or Italian nationality." The 
qualifications for Notables should be : " (1) That they should be at 
least thirty years of &g,e. (2) That they should be lon&fide residents 
in Egypt, and have resided in the country for at least three years. 

(3) That they should pay land tax or house rent to a certain amount. 

(4) That they should never have been declared bankrupt, and have 
never, in Egypt, incurred a conviction for crime or serious mis- 
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demeanour." Each Notable ia to be given 20 votes. But, ae there 
is to be a provision that of the 32 members, that is excluding the 4 
Advisers, only 4 may be of the same nationality, each individual voter 
" would probably cast his first four votes for the candidates who were 
his own countrymen. He would then dispose of sixteen more votes, 
which would have to be given to candidates of other nationalities." 

The five non-official nominated members would be chosen from 
amoi^ the Notables. " They should be chosen from amongst those 
nationalities who, ae a result of the nomination of the Judges by the 
Mixed Courts, and the election by the Notables, had not as yet 
attained the maximum number of four representatives. It appears 
to me that a power of this sort reserved to the Government may 
be of much use, whilst with the restrictions I have suggested, it is 
scarcely possible that it would be liable to much abuse. By means 
of the nominations left to the Government any defects or anomalies 
which might result from the elections might be rectified. A com- 
munity of which no member had been elected might thus be accorded 
a representative. Further, the opportunity might be taken to add 
some men of professional or scientific attainments to the Council. 
Again, if some special interest — for instance, the chemists, or some 
other branch of the retail trade— were insufficiently represented, this 
defect might be remedied." 

Lord Cromer repeats emphatically that the proposals which he 
makes "must be regarded merely as su^estions, which may form 
the basis for further discussion." The final decision lies with ilie 
Egyptian Government and the Governments of the different States 
which enjoy the privileges of the Capitulations. Much, howe\ur, 
will depend upon the views taken by the leaders of the diUi'ient 
foreign communities in Egypt, as well as of the leaders of 
native public opinion. " To the Egyptians I would say that 
some plan based on the broad features of that which I have 
sketched out is, I am convinced, the only method by which they 
can, within any period which it is now possible to foresee, be 
relieved of those portions of the Capitulations which retard the 
progress of their country, and of which they so frequently, and, I 
should add, so legitimately, complain. To the Europeans who have 
made Egypt their home I would say that, in my desire to guard 
f^ainst any reappearance of the arbitrary methods of government 
against which the Capitulations were intended to protect them, 
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I am no less European than they ; that though the rights and privi- 
leges which they may very naturally prize are taken away in one 
form, they are simultaneously granted in another form of equal and 
far less objectionable efficacy ; and that, in addition, the inestimable 
privilege will be granted to them of making their own laws, instead 
of being dependent on the vicissitudes of European politics and on 
the views taken in fifteen different capitals of the world by others, 
who, however much they may be animated hy good intentions, must 
necessarily be ignorant of local requirements." 

Lord Cromer also refers to the Egyptian Legislative Assemblies, 
and does not consider that the country is prepared for any large 
reform in their constitution. "Whatever defects at present exist 
are due, not to the machinery of the electoral system, but to the 
fact that the idea of popular representation, in the European sense 
of the term, has not yet taken root in Egypt." If the Assemblies 
are not representative of the people that ia greatly the fault of the 
people themselves. "As regard the elected members both of the 
Council and of the Assembly, it is obvious that, under the existing 
system, the question of how far they are really representative of 
Egyptian public opinion depends in a great d^ree on the interest 
taken in the election of the del^ates." The I^ptian people as a 
whole do not interest themselves in the work of government, and are 
not yet prepared for any more extended system of representation ; 
the people must be educated. Lord Dufferin wrote in 1883; "It 
is certain that local self-government is tbe fittest preparation and 
most convenient stepping stone for anything approaching to a 
constitutional regime." Lord Cromer fully endorses this principla 
Much has already been done by the Egyptian Government in granting 
the I^yptian people the opportunity of educating themselves in the 
work of representative institutions; not only are there Provincial 
Councils in each Moudiriah, but a system of Municipalities is being 
rapidly extended to all the more important towns ; but the principal 
obstacle to any complete extension of the municipal system is the 
present provisions of the Capitulations. Municipal authorities must 
have certain powers to impose taxes for local purposes. These powers 
cannot be acquired without the consent of all the European Govern- 
ments, since the Capitulations exempt foreigners from the payment 
of taxes. If the Capitulations were modified, as is now suggested, 
this difficulty would disappear, and the adoption of a wider system 
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of Municipalities would become general The law will be modified 
as far as it is possible for the Egyptian Government to modify it, and 
the system of LoofJ Government will be extended as far as circum- 
stances will permit, and to that extent will the Egyptian people be 
able to prepare themselves for the exercise of fuller constitutional 
powers ; but a complete extension of Local Government depends upon 
the modification of the Capitulations. The interest of the I^yptian 
native in the reform of the Capitulations is thus vitally personal ; 
the interests of the native and foreign residents in Egypt are not 
distinct in this matter. The prosperity of Egypt as a whole depends 
upon the modification of the Capitulations. It is not a race question 
but an f^ptian question — a question vital to the interests of <dt 
residents in Egypt. 
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STATUTOEY RULES AND ORDERS, 1899 

No. 595 



FOREIGN JURISDICTION 
Ottoman Do m in ions 



The Ottoman Order in Council, 1899 



At the Court at Osborne House, Isle of Wight, the 8th day of 
August, 1899. 

Present : 

The Queen'a Most Excellent Majesty. 

Lord Chancellor Lord James of Hereford 

Lord President Sir Fleetwood Edwards. 

Whereas by Treaty, Capitulation, Grant, usage, sufferance, and other 
lawful means, Her Majesty the Queen has jurisdictioD within the dominions 
of the Ottoman Porte : 

Now, therefore, Her Majesty, W virtue and In exercise of the powers 
in this behalf by "The Foreign Jurisdiction Act, 1890," or otherwise in 
Her Majesty vested, is pleased, by and with the advice of Her Privy 
Council, to order, and it is hereby ordered as follows : — 

Part I. — Preliminary and General 
1. This Order is divided into parts, as follows : — 



PUIB. 


8abj«L 


ArticlCT. 


I. 


Preliminary and General .... 


1-6 


II. 




7-24 


III. 


Criminal Matters 


25-62 


IV. 


Civil MatWw 


63-135 


V. 


Procedure, Criminal and Civil 


136-149 


VI. 


Ottoman and Foreign Snbjecta and Tribunals 


160-157 




Miscellaneona ..... 
Schedule of Repealed Orders. 


158-172 
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2. The limite of this Order are the domintooB of the Sublime Ottom&n 
Porte, bub, as reapecta Egypt, do not extend to any place south of the 
22nd parallel of north latitude; and the ezpressionB "Ottoman Dominions" 
and "E^ypt" shall, for the purposes of this Oi-der, be consttued accordingly- 

3. In the construction of this Order the fallowing words and expreaaions 
have the meaoingB hereby assigned to them, unlesa there he aometiiing in 
the subject or context repugnant thereto, that is to say : — 

" Administratioa " means letters of administration, including the same 
with will annexed or granted for special or limited purpoeea, or 
limited in duration. 

" The Ambassador " meana Her Majesty's Ambassador, and includes 
CharK^ d'Affaires or other Chief Diplomatic Representative of 
Her Majesty in the Ottoman dominions for the time being. 

" Agent for Egypt " means Her Majesty's Agent and Conaul-G«neral 
for "Egypt, and includea any person temporarily appointed to act 
for that officer. 

" British merchant^hip " means a merchant ship being a British ahip 
within the meaning of " The Merchant Shipping Act, 1894." 

" British subject " includes a British protected person, that ia to say, 
a person who either (a) is a native of any Protectorate of Her 
Majesty, and ia for the time being in the Ottoman dominions; 
or (6) by virtue of Section 15 of "The Foreign Jurisdiction Act, 
1890," or otherwise, enjoys Her Majesty's protection in the 
Ottoman dominions. 

" Consular district " meana the district in and for which a Conaular 
officer usually acts, or for which he may be authorised to act, for 
all or any of the purpoeea of this Order by authority of the 
Secretary of State. 

" Consular ofBcer " means a Consul-Gen eral. Consul, Vice^nsul, 
Consular Agent, or pro-Consul of Her Majesty, resident in the 
Ottoman dominions, including a person acting temporarily, with 
the approval of the Secretary of State, as or for a Consul-General, 
Consul, Vice-Consul or Consular Agent of Her Majesty so 
resident; and — 

(a) " Commissioned Consular officer " means a Consular officer 
holding a commission of Consul-General, Cooaul, or Vice-Consul 
from Her Majesty, including a person acting temporarily, with 
the approval of the Secretary of State, as or for such a com- 
missioned Consular officer ; 

(b) " Uncommissioned Consular officer " means a Conaular 
officer not holding such a commission, including a person acting 
temporarily, with the approval of the Secretary of State, as or 
for such an uncommissioned Consular officer. 

" Consulate " and " Consular office " refer to the Consulate and office 

of a Consular officer. 
" The Court," except when the reference is to a particular Court, 

means any Court established under this Order, subject, however, 

to the provisions of this Order with respect to powers and local 

jurisdictions. 
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" Foreinier " means & subject or citizen of a State in amity with Her 

Majesty, other than the Sublime Oltoman Porte. 
" Judge," in relation to any Court, includes any person temporarily 

appointed to act as Judge of that Court. 
"Legal practitioner" includes barristers t-law, advocate, solicitor, 

writer to the Signet, and any person possessing similar quali- 
fications. 
" Lunatic " means idiot or person of unsound mind. 
" Master," with respect to any ship, includes every person (except a 

pilot) having command or charge of that ship. 
" Month " means calendar month. 
" Oath " and " affidavit," in the case of persons for the time being 

allowed by law to affirm or declare, instead of swearing, include 

affirmation and declaration, and the expression " swear," in the 

like case, includes affirm and declare. 
"Offence" includes crime, and any act or omission punishable criminally 

in a Bununary way or otherwise. 
" Office copy " means a copy made under the direction of the Court, 

or produced to the proper officer of the Court for examination 

with the original, and examined by him and sealed with the 

seal of the Court 
" Ottoman subject " means a subject of the Sublime Ottoman Porte. 
" Ottoman Tribunal " means any Ottoman Tribunal of Commerce, 

Ottoman Civil Tribunal, or Ottoman Maritime Court, or other 

Ottoman Tribunal. 
" Ottoman waters " means the territorial waters of the Ottoman 

dominions, 
" Person " includes Corporation. 
" Pounds " means pounds sterling. 
" Prescribed " means prescribed by Rules of Court. 
" Prosecutor " means complainant or auy person appointed or allowed 

by the Court to prosecute. 
" Proved " means shown by evidence on oath, in the form of affidavit, 

or other form, to the satisfaction of the Court or Consular officer 

acting or having jurisdiction in the matter, and "proof" means 

the evidence adduced in that behalf. 
" Eesident " means having a fixed place of abode in the Ottoman 

dominions. 
" Rules of Court " means rules of Court made under the provisions 

of this Order, 
" Secretary of State " means one of Her Majesty's Principal Secretaries 

of State. 
" Ship " includes any vessel used in navigation, however propelled, 

with her tackle, furniture, and apparel, and any boat or other 

craft. 
" The Treasury " meaus the Commissioners of Her Majesty's Treasury. 
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" Treaty " includes any Convenbion, Agreement, or Arrangement, made 
by or on behalf of Her Majesty with any State or Oovernment, 
Kin^ Chief, people, or tribe, vnether Hia Majesty the Sultan ia 
or is not a party thereto. 
" Will " means will, codicil, or other testamentary instrument. 
Expressione used in any rules, regulations, or orders made under this 
Order shall, unless a contrary int«ntion appears, have the same respective 
meanings as in this Order. 

i. — (1.) Words importing the plural or the singular may be construed 
as referring to one person or thing, or to more than one person or thing, 
and words importing the masculine as referring to the femine (as the case 
may require). 

(2.) Where this Order confers any power or iroposea im^ duty, then, 
unless a contrary intention appears, the power may oe exercised and the 
duty shall be performed from time to time as occasion requires. 

(3.) Where this Order confers a power, or imposes a duty on, or with 
respect to, a holder of an office, as such, then, unless a contrary intention 
appears, the power may be exercised and the duty shall be performed by, 
or with respect to, the holder for the time being of the office or the peraoD 
temporarily acting for the holder. 

(i.) Where this Order confers a power to make any rules, regulatione, 
or orders, the power shall, unless a contrary intention appears, be construed 
as including a power exercisable in the like manner and subject to the like 
consent wia conditions, if any, to rescind, revoke, vary, or amend the rules, 
regulations or orders. 

(6.) This Article shall apply to the construction of any rules, regola- 
lations, or orders made under this Order, unless a contrary intention 
appears. 

5. The jurisdiction conferred by this Order extends to the persons and 
matters following, in so far as by Treaty, grant, usa^ sufferance, or other 
lawful means, Her Majesty has jurisdiction in relation to such matters and 
'things, that is to aay : — 

(i.) Britiah subjecte, as herein defined, within the limits of this 

Order. 
(ii.) The property and all personal or proprietary rights and liabilities 
within the said limita of British subjects, whether such subjects 
are within tbe said limits or not. 
(iii.) Ottoman subjects and forei^era in the cases and according to the 

conditions specified in thia Order and not otberwise. 
■(iv.) Foreigners with respect to whom any State, King, Chief, or Govern- 
ment, whose suDJects, or under whose protection they are, 
baa by any Treaty as herein defined or otherwise agreed with 
Her Majesty for, or consents to, the exercise of power or 
authority by Her Majesty. 
■(v.) British ships with their boats, and the persons and property on 
board thereof, or belonging thereto, being within the Ottoman 
dominions. 
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6. All Her Majesty's jurisdiction exercisable in the Ottoman dominions 
for the hearing and determination of criminal or civil matters, or for the 
maintenance of order, or for the control or administration of persona or 
property, or in relation thereto, shall be exercised under and according to 
the provisions of this Order, and not otherwise. 



(2.) 
of the 



P<x(i II. — ComiUutitm, and Powers of Coarls, 

7. — (1.) There shall be a Court styled "Her Britannic Majesty's 
Supreme Consular Court for the Dominions of the Sublime Ottoman 
Porte" (in this Order referred to as the Su[H'ame Court, and comprised 
' a the term " the Court "). 

(2.) Subject to the provisions of this Order there shall be two Judges 

the Supreme Court, that is say, a Judge, and an Assistant Judge, who 
shall respectively be appointed by Her Majesty by warrant under Her 
Hoyal Sign Manual. 

Each shall be at the time of bis appointment a member of the 
Bar of England, Scotland, or Ireland, of not less than seven years' 
standing. 

(3.) Each of the Judges may hold a Commission from Her Majesty 
as Conaul-Gflneral or Consul 

(4.) The Judges shall sit together for the purposes described in this 
Order, and the Supreme Court so constituted is hereinafter in this Order 
referred to as " the Full Court." 

(6.) There shall be attached to the Supreme Court a Registrar, a 
Marshal, and so many officers sad clerks under such designations as 
the Secretary of State thinks fit ; but unless and until the Secretary of 
State otherwise appoints, the Assistant Judge shall act as Registrar of the 
Supreme Court. 

(6.) In case of the death, illness, or other incapacity, or of the absence 
or intended absence from the Consular district of Constantinople of either 
of the Judges, the Ambassador may, if he thinks fit, appoint a fit person 
to be Acting Judge, or Acting Assistant Judge, as the case may be. If 
the appointment has to be made to the office of Acting Judge, the 
Assistant Judge, if present and not incapacitated, shal^ unless the 
Secretary of State otherwise directs, be appoint«d, and if he is so 
appointed, the Ambassador may, if he thinlcs fit, appoint a fit person 
to act as Assistant Judge. 

(7.) Tbe Secretary of State may temporarily attach to the Supreme 
Court such persons, l>eiQg Consular officers, as he thinks fit. 

A person thus attached shall discharge such duties in connection with 
the C«urt as the Judge, with the approval of the Secretary of State, 
may direct. 

S. — (1.) Every commissioned Consular officer, with such exceptions (if 
any) as the Secretary of State thinks fit to make, shall for and in his own 
Consular district hold and form a Court, in this Order refwred to as a 
Provincial Court. 
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(2.) Every uDcommisaiODed Conaul&r officer, with such exceptions (if 
a,oy) as the Supreme Court, \ty writiog under the h&nd of the Judge and 
the seal of that Court, thin^ fit to make, shall for and in his own 
Consular district, subject to the provisions of this Order, hold and fonn 
a Court, in this Order refeired to as a Local Court. 

(3.) Every Provincial and Local Court shall be styled "Her Britannic 
Majesty's Consular Court of Smyrna " (or as the case may be). 

(4.) Every reference io this Order to a Provincial Court in relation to 
a Local Court shall h« deemed to be a refereuce to a Proviooial Court 
held by the commiBsioned Consular ofBcer, under whose superintendence 
the uncommissioned Consular officer holding the Local Court acts. 

(5.) Every Provincial Court shall, with the approve of the Supreme 
Court, and every Local Court may, with the approval of the Provincial 
Court, appoint a competent peraoo, or persons, to perform such duties 
and to exercise such powers aa are by this Order and any Rules of Court 
imposed or coDferred upon the Registrar and Marshal, and any person 
so appointed shall perform such dudes and exercise such powers 
accordingly. 

9. — (I.) The Secretary of State may, when he thinks fit, under his 
hand, appoint a competent person to act temporarily as Special Judge 
of the Supreme Court. He shall be a person qualified to be appointed 
a Judge of the Supreme Court under this Order. 

(2.) The Secretary of State may by order aseigo any case, civil or 
criminal, and whether pending at or commenced after the commencement 
of this Order, to be tried by or before the Special Judge, and in relation 
to any case so assigned, all the powers, authority, and jurisdiction of the 
Supreme Court shall be vested in and exercised by the Special Judge, 
and if the order so provides the Judges shall not exercise any jurisdiction 
therein. 

(3.) The Special Judge may, subject to any directions of the Secretary 
of State, sit in any part of the Ottoman domiDiona. 

(4.) If in any criminal case so assigned the Special Judge is of opinion 
that a jury or assessors cannot conveniently be obtained, he may act with- 
out a jury or assessors. 

(5.) If any civil case so assigned, whether before or after the com- 
mencement of this Order, is set down for rehearing, the same shall be 
reheard before the Special Judge, with or without either of the Judges 
of the Supreme Court, or, when the attendance of the Special Judge 
seems no longer necessary, before the full Court, as the Secretary of 
State may by the order or any subsequent order direct. 

(6.) The remuneration and expenseB of any Special Judge shall be paid 
as the Secretary of State, with the consent of the Treasury, directs. 

10. The Supreme Court shall have a seal, hearing the style of the 
Court and such device as the Secretary of State approves, but the seal 
in use at the commencement of this Order shall continue to be used until 
a new seal is provided. 

In each of the Provincial and Local Courts the official seal of the 
Consular officer shall be used. 
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11. All Her Majesty's jurisdiction, civil and crimiDal, including any 
juriedicttoD by this Order conferred expressly on a Provincial Court, 
shall for and within the district of the Consulate of CoDStantinople be 
vested exclusively in the Supreme Court as its ordinary original juris- 
diction. 

12. All Her Majesty's jurisdiction, civil and criminal, not under this 
Order vested exclusively in the Supreme Court, shall to the extent and 
in the manner provided by this Order be vested in the Provincial and 
Local Courts. 

Provided that as r^iards all such matters and cases as come within 
the jurisdiction of any Egyptian Courts established with the concurrence 
of Her Majesty, the operation of this Order is hereby suspended until 
Her Majesty by and with the advice of Her Privy Council shall other- 
wise order. 

13. The Supreme Court shall have in all matters, civil and criminal, 
an original jurisdiction, concurrent with tbe jurisdiction of the several 
Provincial and Local Courts to be exercised subject and according to 
tbe provisions of this Order. 

14. The Supreme Court shall ordinarily sit at Constantinople and as 
occasion requires at Alexandria or Cairo ; but may, on emergency, sit at 
any other place within the Ottoman dominions, and may at any time 
transfer its ordinary sittings to any such place as the Secretary of State 
approves. Under this Article the Judges may sit at the same time at 
different places, and each sitting shall be deemed to be a sitting of the 
Supreme Court. 

15. — (1.) The Eegistrars of the Provincial Courts at Alexandria and 
Cairo respectively shall be also District Registrars of tbe Supreme Court. 

(2.) They shall, subject to Rules of Court, perform the like duties in 
respect of proceedings of the Supreme Court pending in their respective 
District Registries, as are performed by tbe Registrar of the Supreme 
Court in respect of proceedings pending in the Registry of the Court at 
Constantinople. 

(3.) Summonses for the commencement of actions in tbe Supreme 
Court shall be issued by the District Registrars when thereunto required, 
and all such further proceedings as might be taken and recorded in tbe 
Registry of the Supreme Court at Constantinople may be taken and 
recorded in tbe District Registry in any actions pettding in such District 
Registries respectively. 

(4.) The exercise of powers and performance of duties by District 
Registries at Alexandria and Cairo shall be subject to the control and 
direction of the Provincial Courts of Alexandria and Cairo respectively 
in the same manner and to the same extent, subject to Rules of Court, 
as the exercise of powers and performance of duties by the Registrar of 
the Supreme Court at Constantinople are subject to the control and 
direction of a Judge of the Supreme Court. 

Provided that where a Judge of the Supreme Court is present in 
Alexandria or Cairo the said control and direction shall be exercised 
exclusively by such Judge. 

16. The Judge or under his directions the As§istant Judge of the 
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Supreme Court m&y visit, in a magisterial or judicial capacity, any 

Slace in the Ottoman dominions, and there inquire of, or hear and 
etermine, any case, civil or criminal, and may examine any records or 
other doouments in any Provincial or Local Court, and give directions 
as to the keeping thereof. 

17. A Provincial Court shall have in all matters, civil and criminal, 
an original jurisdiction, concurrent with the jurisdiction of the several 
Local Courts (if any) held within its district to be exercised subject 
and according to the provisions of this Order. 

18. — (1.) Where any case, civil or criminal, commenced in a Local 
Court, appears to that Court to be beyond its jurisdiction, or to be 
one which for any other reason ought to be tned in the Provincial 
Court or the Supreme Court, the Local Court shall report the case to 
the Provincial Court for directions. 

(2,) Subject to any directions of tbe Supreme Court under this 
Article, a Provincial Court may of ite owu motion, or on the report 
of a Local Court, or on the application of any party concerned, require 
any case, civil or criminal, pending in a Local Court to be transferred 
to the Provincial Court, or in the case of any such report or application, 
may direct that the case shall proceed in the Local Court. 

(3.) Where any case, civil or criminal, commenced in a Provincial 
Court, or reported or transferred to that Court under this Article, 
appears to the Provincial Court to be beyond its jurisdiction, or to 
be one which for any other reason ought to be tried in the Supreme 
Court, the Provincial Court shall report the case to the Supreme 
Court for directions. 

(i.) The Supreme Court may of its own motion, or upon the report 
of a Provincial Court, or on the application of any party concerned, 
require any cose, civil or criminal, pending in any Provincial or Local 
Court to be transferred to, or tried in, the Supreme Court, or may 
direct in what Court and in what mode, subject to the provisions of 
this Order, any such case shall be tried. 

19. The Supreme Court, and each Provincial Court shall, in the 
exercise of every part of its jurisdiction, be a Court of Itecord. 

20. — (1.) Every Provincial and Local Court shall execute any writ 
or order issuing from the Supreme Court, and shall take security 
from any person named in a writ or order for his appearance 
personally or by attorney, and shall, in default of security being given, 
or when the Supreme tiourt so orders, send the person on board one 
of Her Majesty's vessels of war to Constantinople, or such other port 
as may be named in the order, or, if no vessel of war is available, then 
on board some British or other fit vessel. 

(2.) The order of the Court shall be sufficient authority to the 
commander or master of tbe vessel to receive and detain the person, 
and deliver him up at the port named according to tbe order. 

21. Tbe Supreme Court, and each Provincial and Local Courl^ shall 
be auxiliary to one another in all particulars relative to the admin istratioa 
of justice, civil or criminal. 
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22. Each Provincial and Local Court shall at aucb time ae may 
be fixed by nilea of Court furnish to the Supreme Court an annual 
report of every case, civil and criminal, brought before it, in such form 
as the Supreme Court directs. 

The report of a Local Court shall be sent through the Provincial 
Court. 

23. Subject to the provisions of this Order, criminal and civil cases 
may be tried as follows : — 

(a) In the case of the Supreme Court, by the Court itself, or by the 

Court with a jury, or with assessors. 

(b) In the case of a Provincial Court, by the Court itself, or by the 

Court with assessors. 
(e) In the case of a Local Court, by the Court itself, without assessors 
or jury. 

24. — (1.) Notwithstanding anything in this Order, the Court shall 
not exercise any jurisdiction in any proceeding whatsoever over the 
Ambassador, or over his oCQcial or other residences, or his ofBcial or other 
property. 

(2.) Notwithstanding anything in this Order, the Court shall not 
exercise, except with the consent of the Ambassador signified in writing 
to the Court, any jurisdiction in any proceeding over any person attached 
to or being a member of, or in the service of, the Embassy. 

(3.) If in any case under this Order it appears to the Court that the 
attendance of the Ambassador, or of any person attached to or being a 
member of the Embassy, or being in the service of the Embassy, to give 
evidence before the Court is requisite iu the interest of justice, the Court 
may address to the Ambassador a request in writing for such attendance. 

(4.) A person attending to give evidence before the Court shall not 
be compelled or allowed to give any evidence or produce any document, 
if, in the opinion of the Ambassador, signified by him personally or in 
writing to the Court, the giving or production thereof would be injurious 
to Her Majesty's service. 

(5.) This Article shall apply to Her Majesty's Agency in Egypt, and 
the foregoing provisions shall for the purpose of this application be read 
as if " Her Majesty's Agent and Consul-General" were substituted for 
"the Ambassador," and "Agency" for "Embassy," wherever those words 
respectively occur. 



Part Ill.—Criminal Mailers. 

25. — (1.) Except as regards offences against the Capitulations, Articles 
of Peace, and Treaties between Her Majesty and the Sublime Ottoman 
Porte, or against any rules and regulations for the observance thereof, 
or for the maintenance of order among British subjects in the Ottoman 
dominions, made by or under the authority of Her Majesty, or against 
any of the provisions of this Order : — 

Any act that would not by a Court of Justice having criminal 
jurisdiction iu England be deemed an offence in England, shall not, in 
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the exercise of criminBl jurisdictioD under this Order, be deemed an 
offence, or be the subject of any crimioal proceeding under this 
Order. 

(2.) Subject to the provisions of this Order, criminal jurisdiotion 
under this Order shall, as far as circumstances admit, be exercised on 
the principles of, and in conformity with, the statute and other law 
for the time being in force in and for England, and with the powers 
vested in the CourtB of Justice and Justices of the Peace, in England, 
according to their respective juriadiction and authority. 

26. — (I.) If any persoo is guilty of an offence against this Order not 
distinguished as a grave offence against this Order, he is liable, on 
summary conviction — 

(i.) To a fine not exceeding £5, without any imprisonment ; or 
(ii.) To imprisonment not exceeding one month, without fine ; or 
(iii.) To imprisonment not exceeding fourteen days, with a fine not 



(2.) Imprisonment under this Article is without hard labour. 

27. — (1.) If any person is guilty of an offence against this Ordei*, 
distinguished as a grave offence against this Order, he is liable, on 
summary conviction before the Supreme Court or a Provincial Court — 
(i.) To a fine not exceeding £10, without imprisonment; or 
(ii.) To imprisonment not exceeding two months, without fine ; or 
(iii.) To imprisonment not exceeding one month, with a fine not 

exceeding £6. 
(2.) Imprisonment under this Article is, in the discretion of the 
Conn, with or without hard labour. 

28. Every Court may cause to be summoned or arrested, and brought 
before it, any person subject to, and being within the limits of, its juris- 
diction, and charged with having committed an offence cognizable under 
this Onier, and may deal with the accused according to the jurisdietioD 
of the Court and in conformity with the provisions of this Order; or 
when the offence is liable and is to be tned in England, to take the 
preliminary examination, and to commit the accused for trial, and cause 
or allow him to be taken to England. 

29. For the purposes of criminal jurisdiction every offence and cause 
of complaint committed or arising in the Ottoman dominions shall be 
deemed to have been committed or to have arisen, either in the place 
where the same actually was committed or arose, or in any place in the 
Ottoman dominions where the person charged or complained of happens 
to be at the time of the institution or commencement of the charge or 
complaint. 

30. Where a British subject is charged with the commission of an 
offence the cognizance whereof appertains to the Court, and it is 
expedient that the crime or offence be inquired of, tried, determined, 
and punished within Her Majesty's dominions elsewhere than in England, 
the accused may (under " The Foreign Jurisdiction Act, 1890," section 6) 
be sent for trial to Bombay or Malta. 
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The Supreme Court may, where it appears ao expedieDt, hj warraDt 
under the hand of the Judge and the Beat of the Court, cause the accused 
to bs sent for trial to Bommiy or Malta accordingly. 

The warrant shall be sufficient authority to any person to whom 
it is directed to receive and detain the person therein named, and to 
carry him to and deliver him up to Bombay or to Malta (as the case 
may be), according to the warrant. 

Where any person is to be so sent to Bombay or to Malta, the Court 
before which he is charged shall lake the preliminary examinatiou, and 
shall bind over such of the proper witnesses as are British subjects in 
their own recognisances to appear and give evidence on the trial. 

31. — (1.) The Supreme Court may adjudge punishmeut as follows : — 

(a) Imprisonment, not exceeding twenty years, with or without hard 

labour, and with or without a fine not exceeding £500 ; or, 

(b) A fine not exceeding ;£500, without imprisonment ; and 

(e) In case of a continuing offence, in addition to imprisonment or 
fine, or both, a fine not exceeding XI for each day during 
which the offence continues after the day of the commission 
of the original olTence. 
(2.) A Provincial Court may adjudge punishment as follows : — 

Imprisonment, not exceeding twelve montha, with or without hard 

labour, and with or without a fine not exceeding X50 ; or, 
A fine not exceeding £50, without imprisonment. 
(3.) A Local Court may adjudge punishment as follows : — 

A fine not exceeding £5, without imprisonment ; provided that a 
Local Court shall not bear and determine any charge unless the 
offence is punishable on summary conviction. 

32. — (1.) Every accused person shall be tried upon a charge, which 
shall state the offence charged, with such particulars as to the time 
and place of the alleged offence, and the person (if any) against whom 
or toe thing (if any) in respect of which it was committed, as are 
reasonably sufficient to give the accused notice of the matter with 
which he is charged. 

(2.) The fact that a charge is made is equivalent to a statement that 
every legal condition required by law to constitute the offence charged 
was fulfilled in the particular case. 

(3.) Where the nature of the case is such that the particulars above 
mentioned do not give such sufficient notice as aforesaid, the charge 
shall also contain such particulars of the manner in which the alleged 
offence was committed as will give such sufficient notice. 

33. For every distinct offence of which any person is accused there 
shall be a separate charge, and every such charge shall be tried separately, 
except in the cases following, that is to say — 

(a) Where a person is accused of more offences than one of the same 
kind committed within the space of twelve months from the 
first to the last of such offences he may be charged with, and 
tried at one trial for, any number of them not exceeding three. 



,dbyGoogIe 



342 APPENDIX 

{b) If in one seriea of acts so conneoted together as to form the same 
transaction more ofTences than one are committed by the same 
person, he may be charged with, and tried at one trial for, every 
such offence. 

(«) If the acts alleged constitute an offence falling within two or 
more definitions or descriptions of offences in any law or laws, 
the accused may be charged with, and tried at one trial for, 
each of such offences. 

(d) If several acts constitute several offences, and also, when com- 

bined, a different offence, the accused may be charged with, 
and tried at one trial for, the offence constituted by such acts 
when combined, or one or more of the several offences, but in 
the latter case shall not be punished with more severe punish- 
ment than the Court which tries him could award for any one 
of those offences. 

(e) If a single act or series of acts is of such a nature that it is 

doubtful which of several offences the facts which can be 
proved will ciinstitute, the accused may be charged with 
having committed all or any of such offences, and any number 
of such charges may be tried at once ; or he may be charged 
in the alternative with having committed some one of the 
offences; and if it appears in evidence that he baa committed 
a different offence for which he might have been charged, he 
may be convicted of that offence, although not charged with it. 

34. When more persons than one are accused of the same offence or 
of different offences committed in the same transaction, or when one is 
accused of committing an offence and another of abetting or attempting 
to commit that offence, they may be charged and tried together or 
separately, as the Court thinks fit. 

35. — (1.) Any Court, if sitting with a jury or assessors, may alter 
any charge at any time before the verdict of the jury is returned or the 
opmions of the assessors are expressed ; if sitting without jury or assessors, 
at any time before judgment is pronounced. 

(3 ) Every such alteration shall be read and explained to the accused. 

(3.) If the altered charge is such that proceeding with the trial 
immediately is likely, in the opinion of the Court, to prejudice the 
accused or the prosecutor, the Court may adjourn the trial for such 
period as may be necessary. 

36. — (1.) No error or omission in stating either the offence or the 
particulars shall be regarded at any state of the case as material unless 
the accused was misled by such error or omission. 

(2.) When the facta alleged in certain particulars are proved and 
constitute an offence, and the remaining particulars are not proved, the 
accused may be convicted of the offence constituted by the facts proved, 
although not charged with it. 

(3.) When a person is charged with an offence and the evidence provea 
either the commission of a minor offence, or an attempt to commit the 
offence charged, he may be convicted of the minor offence or of the 
attempt. 
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37. — (1.) If the accused has beeo previouslj' convicted of any offence, 
and it is intended to prove auch conviction for the purpose of affecting 
the punishment which the Court ia competent to award, the fact, date, 
and place of the previous conviction shall be stated in the charge. 

(2.) If Buch statement is omitted, the Court may add it at any time 
before sentence is passed. 

(3.) The part of the charge stating the previous conviction shall not 
be read out in Court, nor shalTthe accused be asked whether he has been 
previously convicted, as alleged in the charge, unless and until he has 
either pleaded guilty to, orl>een convicted of, the subsequent offence. 

(4.) If he pleads guilty to, or is convicted of, the subsequent offence, 
he shall than be asked whether he has been previously convicted, as 
alleged in the charge. 

(6.) If he answers that he has been so previously convicted, the Court 
may proceed to pasa sentence on him accordingly, but, if he denies that 
he has been so previously convicted, or refuses to, or does not, answer 
such question, the Court shall then inquire concerning such previous 
conviction, and in such case (where the trial ia by jury) it shall not be 
necessary to swear the jurors again. 

38. — (1.) In each of the two following cases, namely : — 
(i.) Where the offence charged is felony ; or, 

(ii.) When it appeara to the Court at any time before the trial, the 

opinion of the Court being recorded in the Minutes, that the 

offence charged, if proved, would not be adequately punished 

by imprisonment for three months with bard labour, or by a 

fine of £30, or both such imprisonment and fine, — 

The charge shall be triable with a jury or assessors (according to 

the provisions of this Order applicable to the Court) ; but 

may, with the consent of the accused, be tried without 

assessors or jury. In the Supreme Court, when the accused 

does not so consent, the charge shall be tried with a jury, 

unless the Court is of opinion that a jury cannot be obtained. 

(2.) The Supreme Court may, for any special reason, direct that any 

case shall be tried with assessors or a jury, and a Provincial Court may, 

for any special reason, direct that any case shall be tried with assessors. 

In each such case the special reason shall be recorded in the Minutes. 

39. — (1.) The Registrar of the Supreme Court when the duties of that 
officer are not performed by the Assistant Judge shall, subject to any 
directions of the Supreme Court, bear and determitio such criminal cases 
in that Court as may, under this Order, be heard and determined without 
asaessors or jury, and for this purpose shall exercise all the powers and 
jurisdiction of a Provincial Court. 

(2.) The officer performing the duties of Registrar, in a Provincial or 
Local Court shall, when required by the Court, act as public prosecutor, 
and conduct the prosecution in any criminal case. 

40. — (I.) Where a charge made in a Provincial or Local Court appears 
to that Court to be one which ought under the provisions of this Order 
to be reported, the Provincial or Local Court shall proceed to make a 
preliminary examination of the charge in the prescribed manner, and 
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sfaall aend the depoBitions and a Minute of other evidence (it any) 
together with its Keport, in the case of a Proviacial Court, to the 
Supreme Court, or in the case of a Local Court, to the Provincial Court. 
(2.) Where a charge, reported to a Provincial Court under this 
Article appears to that Court to be one which ought to be reported 
to the Supreme Court, the Provincial Court shall send the depositions, 
Minutes, and Report of the Local Court, with a covering Report, to 
the Supreme Court. 

41. — (1.) Where a person charged with an offence is arrested on 
warrant issuing out of any Court, he shall be brought before the Court 
within 48 hours after the execution of the warrant, unless in any case 
circumstances unavoidably prevent bis being brought before the Court 
within that time, which circumstances shall be recorded in the Minutes. 

(2.) In every case, ho shall be brought before the Court as soon as 
circumstancea reasonably admit, and the time and circumstances shall be 
recorded in the Minutes. 

42.^1.) Where the accused is ordered to be tried before a Court 
with a jury or with assessors, be shall be tried as soon after the making 
of the order as circumstances reasonably admit. 

(2.) As long notice of the time' of trial as circumstances reaaonablr 
admit shall be given to him in writing, under the seal of the Court, which 
notice, and the time thereof, shall be recorded in the Minutes. 

43. — (I.) Where an accused person is in custody, be shall not be 
remanded at any time for more than seven days, unless circumstances 
appear to the Court to make it necessary or proper that he should be 
remanded for a longer time, which circumstances, and the time of remand, 
shall be recorded in the Minutes. 

(2.) In no case shall a remand be for more than fourteen days at one 
time, unless in case of illness of the accused or other case of necessity. 

44. — (1.) The Court may, in its discretion, admit to bail a person 
charged with any of the following offences, namely: — 

Any felony. 

RioL 

Assault on any officer in the execution of bis duty, or on any person 
acting in his aid. 

Neglect or breach of duty by an officer. 

But a person charged with treason or murder shall not be admitted to 
bail except by the Supreme Court. 

(2.) In all other cases the Court shall admit the accused to bail unless 
the Court, having regard to the circumstances, sees good reason to the 
contrary, which reason shall be recorded in the Minutes. 

(3.) The Supreme Court may admit a person to bail, although a 
Provincial or Local Court has not thought fit to do so. 

(4.) The accused who is to be admitted to bail, either on remand or 
on or after trial ordered, shall produce such surety or sureties as, in the 
opinion of the Court, will be sufficient to insure his appearance as and 
when required, and shall with him or them enter into a recognisance 
accordingly. 
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45. — (1.) Where after a preliminary esaroination the accused ie 
ordered to be tried, the Court shall bind by recognisance the prosecutor, 
and every witoesa to appear at the trial to prosecute, or to prosecuto 
and give evidence, or to give evidence (aa the case may be). 

(2.) If a British subject refuses to enter into such recognisance the 
Court may send him to prison, there to remain until after the trial, 
unless in the meantime he enters into a recogniaaDce. 

(3.) But if afterwards, from want of sufScient evidence or other cause, 
the accused is discharged, the Court shall order that the person imprisoned 
for so refusing be also discharged. 

(4.) Where the prosecutor or witness is not a British subject, the 
Court may require him either to enter into a recognisance or to give 
other security for his attendance at the trial, and if he fails to do so 
may in its discretion dismiss the charge. 

46. — (1.) Where an accused person is convicted of murder, the proper 
officer of the Supreme Court, under the direction of the presiding Judge, 
shall, in open Court, require the offender to state if he baa anything to 
say why judgment of death should not be recorded against him. 

(3.) If the offender does not allege anything that would be sufficient 
in law to prevent judgment of death if the offence and trial had been 
committed and had in England, the Judge may order that judgment of 
death be entered on record. 

(3.) Thereupon the proper officer shall enter judgment of death on 
record against the offender, as if judgment of death had been actually 
pronounced on him in open Court by the Judge. 

(4.) The presiding Judge shall forthwith send a Report of the 
Judgment, together with a copy of the Minutes and of the notes of 
evidence and any observations which he thinks fie to make, to the 
Secretary of State for hia direction respecting the punishment to be 
actually imposed. 

(6.) The punishment actually imposed ahall not in any case exceed 
the measure of imprisonment and fine which the Supreme Court is 
empowered by this Order to impose. 

47. — (1.) The Court may, if it thinka fit, order a person convicted of 
an aasault to pay to the person assaulted by way of damages any sum not 
exceeding £10. 

(2.) Damages so ordered to be paid may be either in addition to or in 
lieu of a fine, and shall be recoverable in like manner as a fine. 



48. — (1.) The Court may, if it thinks fit, order a person convicted 
before it to pay all or part of the expenses of his prosecution, or of his 
imprisonment or other punishment, or of both the amount being specified 
in the order. 

(2.) Where it appears to the Court that the charge is malicious, or 
{nvolouB and vexatious, the Court may, if it tfainks fit, order the com- 
plainant to pay all or part of the expenses of the prosecution, the amount 
being specified in the order. 
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(3.) Id these respective cases the Court may, if it thinks fit, order that 
the whole or such portion as the Court thinks fit of the expenses so paid 
be paid over to the complainant or to the accused (as the case may be). 

(4.) Id all cases the reasons of the Court for making any such order, 
or for refusing it if applied for, shall be recorded in the Minutes. 

49. Subject to Kules of Court made under this Order, the Court may 
order payment of the reasonable expenses of &ny complainant or witnesa 
attending before the Court on the trial of any criminal case by a jury or 
with asseasors, and also of the reasonable expeuses of the jury or assessors. 

50. — (1.) The Supreme Court may by general order approved by the 
Secretary of State prescribe the manner in which and the prisous in the 
Ottoman dominions at which punishments passed by any Court or other- 
wise awarded under this Order are to be carried into execution. 

(2.) The warrant of any Court shall be sufficient authority to any 
person to whom it is directed to receive and detain the person therein 
named in any prison so prescribed. 

51. — (1.) Where an offender is sentenced to imprisonment, and the 
Supreme Court thinks it expedient that the sentence be carried into 
effect within Her Majesty's domiutona, and the offender is accordingly 
under section 7 of "The Foreign Jurisdiction Act, 1890," sent for 
imprisonment to a place in Her Majesty's dominions, the place shall be 
either Malta or Gibraltar, or a place in some other part of Her Majesty's 
dominions out of the United Kingdom, the Government whereof consents 
that offenders may be sent thither under this Article. 

(2.) The Supreme Court may, by warrant under the hand of a Judge 
and the seal of the Court, cause the ofTender to be sent to Malta or 
Gibraltar, or other such place as aforesaid, in order that the sentence 
may be there carried into efi'eot accordingly. 

(3.) The warrant shall be sufficient authority to any person to whom 
it is directed to receive and detain the person therein named and to carry 
faim to and deliver him up at the place named, according to the warrant. 

52. "The Fugitive Offenders Act, 1881," and "The Colonial Prisoners 
Removal Act, 1884," shall apply to Egypt and to the Ottoman dominions 
other than Egypt as if those places were respectively Britisfa possessions 
and parts of Her Majesty's dominions. 

Subject as follows : — 

(a) As respects Egypt, Her Majesty's Agent and Consul-Genera), and 
as respects the Ottoman dominions (other than Egypt), the 
Ambassador at Constantinople is hereby substituted for the 
Governor or Government of a British possession. 

(5) The Supreme Court, or in Egypt, during the absence of a Judge 
of the Supreme Court, the Provincial Court at Alexandria is 
hereby substituted for a Superior Court of a British possession. 

(c) The Supreme Court and each Provincial Court is substituted for 

a Magistrate of any part of Her Majesty's dominions. 

(d) For the purposes of Part II. of the said Act of 1881, and of this 

Article in relation thereto, the Ottoman dominions and Malta 
and Gibraltar shall be deemed to be one group of Britiah 
possessions. 
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53. — (1.) The Supreme Court may, if it thioks fit, report to the Secre- 
tary of State recommending a mitigation or remisaion of auy puDisbment 
awarded bv the Court; and thereupon the punishment may be mitigated 
or remitted by the Secretary of State. 

(2.) Nothing in this Order shall affect Her Majesty's prerogative of 
pardon. 

54. Where a person charged with an offence escapes or removes from 
the Consular district within which the offence was committed and is found 
withiu another Consular district, the Court within whose district he is 
found may proceed in the case to trial and punishment, or to preliminary 
examination (as the case may require), in like manner as if the ofTeuce 
had been committed in its own district ; or may, on the requisition or with 
the consent of the Court within whose district the offence was committed, 
send him in custody to that Court, or require him to give security for his 
surrender to that Court, there to answer the charge and to be dealt with 
according to law. 

Where any person is to be so sent in custody, a warrant shall be issued 
by the Court within whose district he is found, and that warrant shall be 
sufficient authority to any person to whom it is directed to receive and 
detain the person therein named, and to carry him to and deliver him up 
to the Court within whose district the offence was committed, according 
to the warrant. 

55. — (1.) In cases of murder or manslaughter if either the death, or 
the criminal act which wholly or partly caused the death, happened within 
the jurisdiction of a Court acting under this Order, that Court shall have 
the like jurisdiction over any Bntieh subject who is charged either as the 
principal offender, or as accessory before the fact to murder, or as accessory 
after the fact to murder or manslaughter, as if both the criminal act and 
the death had happened within that jurisdiction. 

(2.) In the case of any offence committed on the high seas, or within 
the Admiralty iurisdiotion, by any British subject on board a British ship, 
or on board a foreign ship to which he did not belong, the Court shall, 
subject to the provisions of this Order, have jurisdiction as if the offence 
had been committed within the jurisdiction of that Court. In cases tried 
under this Article no different sentence can be passed from the sentence 
which could be passed in England if the offence were tried there. 

(3.) The foregoing provisions of this Article shall be deemed to be 
adaptations, for the purposes of this Order, and of " The Foreign Jurisdic- 
tion Act, 1890," of the following enactments, that is to say : — 

"The Admiralty Offences (Colonial) Act, 1849." 

"The Admiralty Offences (Colonial) Act, 1860." 

"The Merchant Shipping Act, 1894," section 686. 

56. Where the Supreme Court or a Provincial Court issues a summons 
or warrant against any person on a charge of an offence committed on 
board of or in relation to a British ship, then, if it appears to the Court 
that the interests of public justice so require, that Court may issue a 
warrant or order for the detention of the ship, and may cause the ship to 
be detained accordingly, until the charge is heard and determined, and the 
order of the Court thereon is fully executed, or for such shorter time as 
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the Court thinks fit ; and the Court shall have power to make all such 
orderB ae appear to it neceasary or proper for o&rryiag thi« proviaion into 
effect. 

57. Any act which, if done in the United Kingdom or in a British 
possession, would be an ofTence against any of the following Statutes of 
the Imperial Parliament, or Orders in Council, that is to say : — 

"The Merchandise Marks Act, 1887 ;" 

"The Patents, Designs, and Trade Marks Acts, 1883 to 1888;" 

Any Act, Statute, or Order in Council for the time being in force 
relating to copyright, or to inventiona, designs, or trade-marks ; 

Any Statute amending or substituted for any of the above-mentioned 
Statutes : — 

Shall, if done by a British subject in the Ottoman dominions, be 
punishable as a grave offence against this Order, whether such Act is done 
in relation to any property or right of a British subject, or of a foreigner, 
or native, or otherwise, howsoever ; — 

Provided — 

(1.) That a copy of any such Statute or Order in Council shall be pub- 
lished in the public office of the Consulates at Constantinople 
and Alexandria, and shall he there open for inspection by any 
person at all reasonable times ; ana a person shall not be 
punished under this Article for anything done before the ex- 
piration of one month after such publication, unless the person 
offen<ling is proved to have had express notice of the Statute or 
Order in Council. 

(2.) That a prosecution fay or on behalf of a prosecutor who is not 
a British subject shall not be entertained unless the Court is 
satisfied that effectual provision exists for the punishment in 
Consular or other Courts in the Ottoman dominions of similar 
acts committed by the subjects of the State or Power of which 
such prosecutor is a subject, in relation to, or affecting the 
interests of, British subjects. 

58. — (1.) The Supreme Court shall, when required by the Secretary 
of State, send to him a report of the sentence of the Court in any case 
tried before that Court with a jury or assessors, with a copy of the Minutes 
and notes of evidence, and with any observations which the Court thinks 
lit to make. 

(2.) Every Provincial Court shall, in accordance with Kules to be made 
under this Order, send to the Supreme Court a report of the sentence of 
the Court in every case tried by the Court with assessors, with such 
Minutes, notes of evidence, and Other documents as such Rules may direct, 
and with any observations which the Court thinks fit to make. 

59.— (a) The Court shall have and discharge all the powers, rights, 
and duties appertaining to the office of Coroner m England, in relation not 
only to deaths of British subjects happening in the district of the Court, 
but also to deaths of any persons having happened at sea on board British 
ships arriving in the district, and to deaths of British subjects having 
happened at sea on board foreign ships so arriving. 
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(b) Every inquest shall be held with a jury of not less than three persons 
comprised in the jury list of the Court summoDed for that purpose. 

(«) If any person fails to attend accordiaj; to such summons, he shall 
be liable to a fine not exceeding the fine to which he would be liable in 
case of failure to attend as a juror in civil or criminal proceedings. 

(d) In this Article the espression " the Court " includes the Registrar 
of the Supreme Court, but does not iuclude a Local Court. 

60. — (1.) Where it is proved that there is reasonable ground to appre- 
hend that a British subject is about to commit a breach of the public 
peace, ^or that the acts or conduct of a British subject are or is likely to 
produce or excite to a breach of the public peace,— the Court may, if it 
thinks fit, cause him to be brought before it and require him to give 
security to the satisfaction of the Court, to keep the peace, or for his 
future good behaviour, as the case may require ; 

(H.) Where a British subject is convicted of an offence before the Court, 
or before a Court in the sentence of which one of Her Majesty's Consular 
officers concurs, the Court for the district in which he is may, if it thinks 
fit, require him to give security to the satisfaction of the Court for bis 
future good behaviour, aud for that purpose may (if need be) cause him 
to ba brought before the Court ; 

(3.) In either of the foregoing cases, if the person required to give 
security fails to do so, the Court may order that he may be deported from 
the Ottoman dominions to such place as the Court directs. 

(4.) The place shall be a place in some part (if any) of Her Majesty's 
dominions out of the United Kingdom to which the person belongs, or the 
Government of which consents to the reception of persons deported under 
this Order, or in some part of a Protectorate of Her Majesty appointed by 
the Secretary of State. 

(5.) A Provincial Court shall report to the Supreme Court any order 
of deportation made by it, and the grounds thereof, before the order is 
executed. The Supreme Court may reverse the order, or may confirm it 
with or without variation, and in case of confirmation, shall direct it to be 
carried into effect. 

(6.) The pei-son to be deported shall be detained in custody until a fit 
opportunity for his deportation occurs. 

(7.) He shall, as soon as is practicable, — and in the case of a person 
convicted, either after execution of the sentence or while it is in course of 
execution, — be embarked in custody under the warrant of the Supreme 
Court, or, in Egypt (during the absence of a Judge of the Supreme Court^, 
of the Provincial Court at Alexandria, on board one of Her Majesty s 
vessels of war, if there is no such vessel available, then on board any British 
or other fit vessel bound to the place of deportation. 

(8.) The warrant shall be sufficient authority to the commander or 
master of the vessel to receive and detain the person therein named, and 
to carry him to and deliver him up at the place named, according to the 
warrant. 

(9.) The Court may order the person to be deported to pay all or any 
part of the expenses of his de^rtation. Subject thereto, the expenses of 
deportation shall be defrayed in such manner as the Secretary of State, 
with the concurrence of the Treasury, may direct. 



,dbyGoogIe 



350 APPENDIX 

(10.) The Supreme Court shall forthwith report to the Secretary of 
State any order of deportation made or oonfirmea by it and the grounds 
thereof, aad shall also inform the Ambassador, or, if in Egypt, Her 
Majesty's Agent. 

(11.) If any person deported under this or any former Order returns 
to the Ottoman dominions without permission in writing of the Secretary 
of State (which permission the Secretary of State may give) he shall be 
deemed guilty of a grave offence against this Order ; and he shall also be 
liable to ue forthwith again deported. 

(12.) A Local Court shall not exercise any jurisdiction under this 
Article. 

61. — (1.) Where a person is convicted before a Provincial or Local 
Court— 

(a) If he considers the conviction erroneous in law, then, on his appli- 
cation, within the prescribed time (unless it appears merely 
frivolous, when it may be refused); or 

(£) If the Provincial or Local Court thinks fit to reserve for con- 
sideration of the Supreme Court any question of law arising 
on the trial ; 
the Provinoial or Local Court shall state a case, setting out the facts and 
the grounds of the conviction, and the question of law, and send it to the 
Supreme Court. 

(2.) Thereupon the Provincial or Local Court shall, as it thinks fit, 
either postpone judgment on the conviction, or respite execution of the 
judgment, and either commit the person convicted to prison, or take 
security for him to appear and receive judgment or to deliver himself for 
execution of the judgment (as the case may require) at an appointed time 
and place. 

(3.) The Supreme Court, sitting without a jury or assessors, shall hear 
and finally determine the matter, and thereupon shall reverse, affirm, or 
amend the judgment given, or set it aside, and order an entry to be made 
in the Minutes that in the judgment of the Supreme Court the person 
ought not to have been convicted, or order judgment to be given at a 
subsequent sitting of the Provincial or Local Court, or make such other 
order as the Supreme Court thinks just, and shall also give all necessary 
and proper consequential directions. 

(4.) The judgment of the Supreme Court shall be delivered in open 
Court, after the public hearing of any argument offered on behalf of the 
prosecutor or of the person convicted. 

(5.) Before delivering judgment, the Supreme Court may, if necessary, 
cause the case to be amended by the Provincial or Local Court. 

(6.) The Supreme Court shall not annul a conviction or sentence, or 
vary a sentence, on the ground — 

(a) Of any objection which, if stated during the trial, might, in the 
opinion of the Supreme Court, have been properly met hy amend- 
ment by the Provincial or Local Court ; or 

{b) Of any error in the summoning of Assessors; or 

(c) Of uiy person having served as Assessor who was not qualified ; or 
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(d) Of any objection to adv persou as Assessor which might have been 

raised liefore or at the trial ; or 

(e) Of any informality in the swearing of any witness ; or 

(/) Of any error or informality which, in the opinion of the Supreme 
Court, did uot affect the substance of the case or subject the 
convicted person to any undue prejudice. 

62. There shall be no appeal in a criminal case to Her Majesty the 
Qaeen in Council from a decision of the Supreme Court, except by special 
leave of Her Majesty in Council. 



Part IF.— Civil MaUm. 



63. Subject to the proviBions of this Order, the civil jurisdiction of 
every Court acting under this Order shall, as far as circumstances admit, 
be exercised on the principles of, and in conformity with, the Statute and 
other law for the time being in force in and for England. 

64. — (I.) Every civil proceeding in the Court shall be taken by action, 
and not otherwise, and shall be designated an action. 

(2.) For the purposes of any statutory enactment or Other provision 
applicable under this Order to any civil proceeding in the Court, an action 
under this Order shall comprise and be equivalent to a suit, cause, or 
petition, or to any civil proceeding, howsoever required by any such 
enactment or provision to be instituted or carried on. 

65. — (1.) Every action shall be heard and determined in a summary 
way. 

(2.) Every application in the course of an action may be made to the 
Court orallv, and without previous formality, unless in any case the Court 
otherwise directs, or the rules of Court otherwise provide. 

(3.) No action or proceeding shall be treated by the Court as invalid 
on account of any technical error or mistake in form or in words. 

(4.) All errors and mistakes may be corrected, and times may be 
extended, by the Court in its discretion, and on such terms as the Court 
thinks just. 

66. — (1.) The sittings of the Court for the hearing of actions ahall, 
where the amount of business so requires, be held on stated days. 

(2.) The sittings shall ordinarily be public, but the Court may, for 
reasons recorded in the Minutes, hear any particular case in the presence 
only of the parties and their legal advisers and the officers of the Court. 

67. Every action shall commence by a summons, issued from the 
Court, on the application of. the plaintiff, and served on the defendant (in 
this Order referred to as an original summons). 

66. The Registrar shall keep a book, called the Action Book, in which 
all actions brought in the Court shall be entered, numbered consecutively 
in each year, in the order in which they are commenced, with a short 
statement of the particulars of each action, and a note of the eeveral 
proceedings therein. 
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6{l. — (1.) An original summonB shall not be in force for more than 
twelve months from the day of ita date (including that day). 

(2.) It any defendant named therein is not served therewith, the 
plaintiff may, before the end of the twelve months, apply to the Court 
for renewal thereof, 

(3.) The Court, if satiefied that reasonable efTorts have been made to 
serve the defendant, or for other good reason, may order that the summons 
be renewed for six months from the date of renewal, and so, from time to 
time, during the currency of the renewed summons. 

(4.) The summons shall be renewed by being ro-se&led with the seal of 
the Court, and a note being made thereon by the Registrar, stating the 
renewal and the date thereof. 

(5.) A summons so renewed shall remain in force and be available to 
prevent the operation of any statute of limitation, and for all other 
purposes, aa from the date of the original summons. 

(6.) The production of a summons purporting to be so renewed shall 
be sufficient evidence of the renewal and of the commencement of the 
action, as of the date of the original summons, for all purposes. 

70. If an action is not proceeded with and disposed of within twelve 
months from service of the original summons, the Court may, if it thinks 
fit, without application by any party, order the same to be dismissed for 
failure to proceed. 

7J. The Court may, at any time, if it thinks fit, either on or without 
application of a defendant, order the plaintiff to put in further particulars 
of his claim. 

72. There shall ordinarily be no written pleadings ; but the Court 
may at any time, if it thinka fit, order the platntifT to put in a written 
statement of hia claim, or a defendant to put in a written statement of 
his defence. 

73. The evidence on either side may, subject to the direction of the 
Court, be wholly or partly oral, or on affidavit, or by deposition. 

74. — (1.) Subject to the provisions of this Order, every action in the 
Supreme Court which involves the amount or value of £50 or upwards 
shall, on the demand of either party in writing, filed in the Court seven 
days before the day appointed for the hearing, be beard with a jury. 

(3.) Any other suit may, on the suggestion of any party, at any stage, 
be heard with a jury, if the Court thinka fit. 

(3.) Any suit may be heard with a jury if the Court, of its own motion, 
at any stage, thinks fit 

75. — (1.) The Supreme Court may, if it thinks fit, hear any action with 



(2.) A Provincial Court shall (subject to the provisions of this Order) 
hear with Assessora every action which involves the amount or value of 
£300, or upwards. 

(3.) In all other cases a Provincial Court may, as it thinka fit, hear 
the action either with or without AaseeBora. 
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76. — (I.) After the issue of a summoos by a,ay Court, the decisiou of 
that Court may be given upon a special case submitted to the Court by the 
parties. 

(2.) Any decision of a Provincial Court may be giveo subject to acase 
to be stated by, or under the direotiou of, that Court for the opinion or 
direction of the Supreme Court. 

77, The following provisions apply to a Local Court r — 

(1.) Such Court shall not exercise jurisdiction where the amount or 
value involved exceeds £10. 

(2.) A Local Court shall, within 14 days after the determination of 
any action, report the action to the Provincial Court, and 
transmit to that Court a copy of the proceedings. 

(3.) A Local Court shall have power te enforce any order by 
execution on the goods of the party ordered to pay, and not 
otherwise. 

(4.) An appeal to the Supreme Court from a Local Court shall lie as 
of course ou the appellant making a deposit of £1 for costs 
to abide the decision on appeal, and execution shall there- 
upon be suspended. 

(5.) After one month from the date of the decision of the Local 
Court an appeal shall not lie except by leave of the Supreme 
Court 

(6.) The proceedings with respect to an appeal under this Article 
shall be conducted as nearly as may be according to the 
provisions of this Order relating to appeals from Provincial 
Courts, 

(7.) In any case the Supreme Court may, if it thinks fit, on the 
application of any party, direct that the appeal be heard 
and determined by tue Provincial Court or in the Supreme 
Court. 

78. — (1.) Notwithstanding anything in this Order, the Court (for 
reasons recorded in the Minutes) may at any time do any of the following 
things as the Court thinks just : — 

(i.) Defer or adjourn the hearing or determination of any action, 

proceeding, or application, 
(ii.) Order or allow any amendment of any pleading or other docu- 
ment. 
(iii.) Appoint or allow a time for, or enlarge or abridge the time 
appointed or allowed for, or allow further time for, the doing 
of any act or the teking of any proceeding. 
(3,) Any order within the discretion of the Court may be made on 
such terms respecting time, costs, and other matters, as the Court thinks 
fit. 

79. — (1.) The Supreme Court may, if it thinks fit, on the application 
of any party, or of its own motion, order a rehearing of an action, or of 
an appeal, or of any argumente on a verdict, or on any other question 
of law. 

23 
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(2.) The proTisions of this Order respecting a bearing with a jury or 
Assessors shall extend to a rehearing of an action. 

(3.) The Supreme Court may, if it thinks fit, direct any rehearing to 
be before the full Court. 

(4.) If the party applying for a rehearing baa by any order been 
ordered to pay money or do any other thing, the Court may direct either 
that the oraer be carried into execution or that the execution thereof be 
suspended pending the rehearing, as it thinks fit. 

(5.) If the Court directs the order to be carried into execution, the 
party in whose favour it is given shall before the execution give security 
to the satisfaction of the Court for performance of such order as shall be 
made on the rehearing. 

(6.) If the Court directs the execution of the order to be suspended, 
the party against whom it is given shall, before an order for suspension is 
given, give security to the satiefaction of the Judge for performance of 
such order as shall be made on the rehearing. 

(7.) An application for rehearing shall be made within the prescribed 
time. 

80. Subject to the provisions of this Order and the Rules of Court, the 
costs of, and incident to, all proceedings in the Court shall be in the 
discretion of the Court, provided that if the action is tried with a jury the 
costs shall follow the event, unless the Court shall for good cause (to be 

entered in the Minutes) otherwise order. 

81. — (1.) A Minute Of every order, whether interlocutory or final, shall 
be made by the Court in the Minutes of Proceedings at the time when the 
Judgment or order is given or made. 

(2.) £very such Minute shall have the full force and effect of a formal 
order. 

(3.) The Court moiy at any time order a formal order to be drawn up 
on tbe application of any party. 

82. Where the Court delivers a decision in writing, the original, or a 
copy thereof, signed by the Judge or officer holding the Court, shall be 
filed in the proper ofBce of the Court with the papers in the action. 

S3. — (1.) An order shall not be drawn up in form except on the 
application of some party to the action, or by direction of the Court, and 
shall then be passed and be certified by the affixing thereto of the aeal of 
the Court, and it shall then be deemed to form part of the record in the 
action. 

(2.) An order shall not be enforced or appealed from,, nor shall an 
office copy of it be granted, until it forms part of the record, 

(3.) An order shall bear the date of the day of the delivery of the 
decision on which the order is founded. 

(4.) Any party to an action or proceeding is entitled to have an office 
copy of any order made therein. 

84. — (1.) Ordinarily, an order of a Provincial or Local Court shall not 
be enforced out of the Consular district of the Consular officer making the 
order. 
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(2.) Where, howeyer, a Provincial Court thinks that the urgency or 
other peculiar circuni stances of the case so require, that Court may, for 
reasons recorded in the Minutes, order that any particular order be enkirced 
out of the particular district. 

86. All money ordered by the Court to be paid by any person 
shall be paid into an office of the Court, unless the Court otherwise 
directs. 

86. Where money ordered by the Court to be paid is due for seamen's 
vages, or is other money recoverable under " The Merchant Shipping Act, 
1894," or other law relating to ships, and the person ordered to pay is 
master or owner of a ship, and the money is not paid as ordered, the 
Court in addition to other powers for compelling payment, shall bare 
power to direct that the amount unpaid be levied oy seizure and sale of 
tliat ship. 

87. Where an order ordering payment of money remains wholly or in 
part unsatisfied, whether an execution order has been made or not, the 
person prosecuting the order (in this order called the judgment creditor) 
may apply to the Court for an order ordering the person to whom pay- 
ment is to be made (in this Order called the judgment debtor) to appear 
and be examined respecting hie ability to make the payment; and the 
Court shall, unless it sees good reason to the contrary, make an order 
accordingly. 

Where the order for the payment of money was made by a Local 
Court, the application under this Article shall be made to the Provincial 
Court, 

88. — (1.) On the appearance of the judgment debtor, he may be 
examined on oath by or on behalf of the judgment creditor, and by the 
Court, respecting his ability to pay the money ordered to be paid, and for 
discovery of property applicable thereto, and respecting his disposal of any 
property. 

(2.) He shall produce, on oath or otherwise, all books, papers, and 
documents in his possession or power relating to any property applicable 
to payment. 

(3.) Whether the judgment debtor appears or not, the judgment 
creditor, and any witness whom the Court thinks requisite, may be 
examined, on oath or otherwise, respecting the same matters. 

(4.) The Court may, if it thinks fit, adjourn the examination from time 
to time, and require from the judgment debtor such security for his appear- 
ance as the Court thinks fit : and, in default of his finding security, may, 
by order, commit him to the custody of an officer of the Court, there to 
remain until the adjourned hearing, unless sooner discharged. 

89. If it appears to the Court, by the examination of the judgment 
debtor or other evidence, that the judgment debtor then has sufficient 
means to pay the money directed to bo paid by him, and be refuses or 
neglects to pay the same according to the order, then and in any such case 
the Court may, if it thinks fit, by order, commit him to prison for any time 
not exceeding forty days. 

90. On the examination, the Court, if it thinka fit, whether it makes 
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&n order for commitment or not, m&y rescind or alter any order for 
the payment of money by iDstalmenta or otherwise, and may make any 
further or other order, either for the payment of the whole amount 
forthwith, or by instalments, or in any other manner, as the Court thinks 
fit. 

91. — {],) The expenses of the judgment debtor's maiDtenance in 
prison shall be defrayed in the first instance by the judgment creditor, 
and may be recovered by him from the judgment debtor, as the Court 
directs. 

(2.) The expenses shall be estimated by the Court, and shall be paid 
by the judgment creditor at such times and in such manner as the Court 
directs. 

(3.) In default of payment the judgment debtor may be discharged, if 
the Court thinks fit. 

92. Imprisonment of a judgment debtor under the foregoing provisions 
does not operate as a satisfaction or extinguishment of the debt or 
liability to which the order relates, or protect toe debtor from being anew 
imprisoned for any new default making him liable to be imprisoned, or 
deprive the judgment creditor of any right to have exeoudoa against his 
goods, as if there bad not been such imprisonment. 

93. The judgment debtor, on paying at any time the amount ordered 
to be paid, and all costs and expenses, shall be discharged. 

9i. — (1.) Where the order of the Court is one ordering some act to be 
done other than payment of money, there shall be indorsed on the copy of 
it served on the person required to obey it a memorandum in the words 
or to the effect following : — 

If you, the within-named A. B., neglect to obey this order within the 
time therein appointed, you wUl be liable to be arrested and your 
property may be sequestered. 

(2.) Where the person directed to do the act fails to do it according to 
the order, the person prosecuting the order may apply to the Court for 
another order for the arrest of the disobedient person. 

(3.) Thereupon the Court may make an order ordering and empoweriDg 
an officer of the Court therein named to take the body of the disobedient 
person and detain him in custody until further order. 

(4.) He shall be liable to be detained in custody until he has obeyed 
the onler in all things that are to be immediately performed, and given 
such security, as the Court thinks fit, to obey the order in other respects 
(if any) at the future times thereby appointed. 

95. If the debtor, agaiDSt whom a warrant of arrest issues, cannot be 
found, or is taken or detained in custody without obeying the order, the 
person prosecutiug the order may apply to the Court for an order of 

sequestration against his property. 

96, — (1.) On proof of great urgency or other peculiar circumstances, 
the Court may, if it thinks fit^ before service of a writ or summons in an 
action, and without notice, make an order of injunction, or an order to 
Kiuester money or goods, or to stop the clearance of a vessel, or to hold 
Mil, or to attach property. 



sequest 
to bail, 
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(3.) Before making the order the Court shall require the person apply- 
ing for it to enter into a recognisance, with or without a surety or sureties, 
as the Court thinks fit, as security for his being ansiverable in damages to 
the persoD against whom the order is sought. 

(3.) The order shall not remain in force more than twenty-four hours, 
and shall, at the end of that time, wholly cease to be in force, unless 
within that time an action is regularly brought by the person obtaining 
the order. 

(4.) The order shall be dealt with in the action as the Court thinks fit. 

97. — (t.) An order to hold to bail shall state the amount, including 
coets, for which bail is required, 

(2.) It shall be executed forthwith. 

(3.) The person arrested under it shall be entitled to be discharged 
from custody under it on bringing into Court the amount stated in the 
order, to abide the event of such action as may be brought, or on entering 
into a recognisance, without or with a surety or sureties, as the Court 
thinks fit, as security that be will abide by the orders of the Court in 
any action brought. 

(4.) He shall be liable to be detained in custody under the order for not 
more than seven davs, if not sooner discharged ; but the Court may, from 
time to time, if it thinks fit, renew the order. 

(S.) No person, however, shall be kept in custody under any such 
order and renewed order for a longer time, in the whole, than thirty days. 

98. — (1.) Where an action is brought for the recovery of a sum 
exceeding £5, and it is proved that the defendant is about to abscond 
for the purpose of defeating the plaintiff's claim, the Court may, if it 
thinks fit, order that he be arrested and delivered into safe custody, to 
be kept until he gives bail or security, with a surety or sureties, in such 
sum, expressed in the order, as the Court thinks fit, not exceeding the 
probable amount of debt, or damages, and costs to be recovered id the 
action, that he will appear at any time when called on, while the action ta 

fsnding, and until execution or satisfaction of any order made against 
im, and that, in default of appearance, he will pay any money and costs 
which he is ordered to pay in the action. 

(2.) The expenses incurred for the subsistence of the defendant while 
under arrest shall be paid by the plaintiffs in advance at such rate and in 
such amounts as the Court directs ; and the total amount so paid may 
be recovered .by the plaintiff in the action, unless the Court otherwise 
directs. 

{3.) The Court may at any time, on reasonable cause shown, discharge 
or vary the order, 

99. — (1.) Where it is proved that the defendant, with intent to obstruct 
or delay tJie execution of any order obtained or to be obtained against him, 
is about to remove any property out of the jurisdiction of the Court, the 
Court may, if it thinks fit, on the application of the plaintiff, order that 
property to be forthwith seized and secured. 

(3.) The Court may at any time, on reasonable cause shown, discharge 
or vary the order. 
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100. — (I.) On proof of great urgency or other peculiar circumBtaoces, 
after an action is brought, the Court may, if it thinlu fit, on the application 
of a plaintiff, or of iu own motion, make an order for stopping the clear- 
ance of, or for the arrest and detention of, a vessel about to leave the 
dialrict, other than a vessel enjoying immunity from civil process. 

(2.) The Court may at any time, on reasonable cause being shown, 
discharge or vary the order. 

101. — (1.) If it appears to the Court that any order made under any 
of the last four foregoing Articles of this Order was applied for on insuf- 
ficient grounds, or if the plaintiff's action fails, or judgment is given against 
him, by default or otherwise, and it appears to the Court that there was no 
sufficient ground for his bringing the action, the Court may, if it thinks 
fit, on the application of the defendant, order the plaintiff to pay to the 
defendant such amount as appears to the Court to be a reasonable com- 
pensation to the defendant for the expense and injury occasioned to him 
by the execution of the order. 

(2.) Payment of compensation under this Article is a bar to any action 
for damages in respect of anything done in pursuance of the order, and 
any such action, if begun, shall be stayed by the Court in such manner 
and on such terms as the Court thinks fit. 

102. — (I.) Any agreement in writing between any British subjects to 
submit present or future difi'erencea to arbitration, wbether an arbitrator 
is named therein or not, may be filed in the Court by any party thereto, 
and unless a contrary intention is expressed therein, shall be irrevocable, 
and shall have the same effect as an order of the Court. 

(2.) Every such agreement is in this Order referred to as a sub- 
mission. 

(3.) If any action is commenced in respect of any matter covered by a 
submission, the Court, on the application of any party to the action, may 
by order stay the action. 

103. — (l.) In any action — 

(a) If all parties consent; or 

(b) If the matters in dispute consist wholly or partly of matters of 

account, or require for their determination prolonged examina- 
tion of documents or any scientific or local examination, 
the Court may at any time refer the whole action, or any question or 
issue arising therein, for inquiry and report, to the £egistrar or any 
special referee. , 

(2.) The Report of the Registrar or special referee may be adopted 
wholly or partiallv by the Court, and if so adopted may be enforced as a 
judgment of the Court. 

(3.) The Court may also in any case, with the consent of both parties 
to an action, or of any parties between whom any questions in the actiou 
arise (such consent being signified by a submission) refer the action or the 
portions referred to in the submission to arbitration, in such manner and 
upon such terms as it shall think reasonable or just. 

(4.) In all cases of reference to a Registrar, special Referee, or Arbitrator, 
under any order of the Court, the Registrar, special Referee, or Arbitrator 
shall be deemed to be an officer of the Court, and shall have such powers 
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and authority, and shall conduct such reference or arbitration in Buch 
manner aa may be prescribed by any rules of Court, and subject thereto 
as the Court may direct. 

104. Subject to the Rules of Court, the Court shall have authority to 
enforce any submission, or any award made thereunder, and to control Mid 
regulate the proceedings before and after the award, in such manner and 
on such terms as the Court thinks fit. 

105. — (1.) Each Court shall, as far as circumstances admit, have, for 
and within its own district, with respect to the following classes of persons 
being either resident in the Ottoman dominions, or carrying on business 
there, namely, resident British subjects and their debtors and creditors, 
being British subjects, or Ottoman subjects or foreigners submitting to 
the jurisdiction of the Court, all such jurisdiction in bankruptcy as for 
the time belongs to the High Court and the County Courts in England. 

(2.) Proceedings in bankruptcy shall be originated by a summons to 
the party to be made bankrupt to show cause why he should not be 
adjudicated bankrupt, or by a summons issued by a debtor himself to his 
creditor, or any of his creditors, to show cause why he (the debtor) should 
not be adjudicated bankrupt. 

(3.) On or at any time after the issue of such a summons, the Supreme 
Court may stay any proceedings pending in any Court in any action, 
execution, or other legal process against the debtor in respect of any debt 
provable in bankruptcy, or it may allow such proceedings, whether pending 
at the commencement of the bankruptcy or begun dunng the continuance 
of the bankruptcy, to proceed on such terms as the Court thinks fiL 

(4.) The Court may, on or at any time after the issue of such a 
summons, appoint a receiver or manager of the property or business of 
the debtor, or of any part thereof, and may direct immediate possession 
to be taken by an officer of the Court, or under the control of the Court, 
of that property or business, or of any part thereof. 

106. — (1.) The Supreme Court shall have Admiralty junsdiotioD for 
and within the Ottoman dominions and Ottoman waters, and over vessels 
and persons coming within the same. 

(2.) The following enactments of " The Colonial Courts of Admiralty 
Act,1890," thatis tosay, section 2, sub-sections (2) to (4); sections 5 and 6; 
sections 16, sub-section (3); shall apply to the Supreme Court as if that 
Court were a Colonial Court of Admiralty, and as if the Ottoman dominions 
were a British possession; and for the purpose of this application the 
expressions "judgmenfand "appeal" shall in the enactments so applied 
have the same respective meanings as arc assigned thereto in section 15 of 
the said Act. 

(3.) During the absence from Egypt of a Judge of the Supreme Court, 
the jurisdiction of the Supreme Court under this Article shedl, subject to 
any Kules of Court, be exercised by the Provincial Court at Alexandria. 

107. The Supreme Court shall, as far as circumstances admit, have for 
and within the Ottoman dominions, with respect to British subjects, all 
such jurisdiction, except the jurisdiction relative to dissolution or nullity 
or jactitation of marriage, as for the time being belongs to the High 
Court in England. 

108. — {L) The Supreme Court shall, as far as circumstances admit, 
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have, for and within the Ottomftn domiDions, in relation to British sub- 
jects, all such jurisdiction relative to the custodjr and management of the 
girsona and estates of lunatics, as for the time being beloiiga to the Lord 
hancellor or other Judge or Judges in England intrusted by virtue of 
Her Majesty's Sign Manual with the care and commitment of the custody 
of the persons ana estates of lunatics. 

(2.) A Provincial Court shall, as far as circumstances permit, have, in 
relation to British subjects, such jurisdiction relative to the custody and 
management of the persons and estates of lunatics as for the time being 
may be prescribed by rules of Court, and until such rules are made, and 
so far as such rules do not apply, as may be exercised in England by the 
judicial authority and by the Masters in Lunacy under the provisions of 
"The Luuacy Act, 1890," and any Act amending the same. 

(3.) In any such case the Provincial Court may, of its own motion, or 
on the application of any person interested, take or authorize such steps as 
to the Court may seem necessary or expedient for the immediate protection 
of the person and property of any person appearing to the Court to be a 
lunatic, and may, from time to time, revoke, or vary, or supplement any 
order or proceeding taken in the matter. 

(4.) Subject to the provisions of this Article and to any rules of Court, 
a Provincial Court shall not proceed in any such matter except under and 
according to the directions of the Supreme Court. 

(5.) Sections 5 to 7 of "The Lunatics Removal (India) Act, 1861" 
(14 & 15 Vict. cap. 81), shall apply to the Ottoman dominions, with the 
substitution of "the Supreme Court" for "the Supreme Court of Judica- 
ture at any of the Presidencies of India." Provided that the jurisdiction 
of the Supreme Court under those sections may, during the absence of a 
Judge thereof, be exercised in and for Egypt by the Provincial Court at 
Alexandria. 

109. — (1.) The Supreme Court shall, as far as circumstances admit, 
have, for and within the Ottoman dominions, with respect to the wills 
and the property in the Ottoman dominions of deceased British subjects, 
all such jurisdiction as for the time being belongs to the High Court in 
England. 

(2.) A Provincial Court shall have power to grant probate or letters of 
administration where there is no contention respectitig the right to the 
grant, and it is proved that the deceased was resident at his death within 
the particular jurisdiction. 

(3.) Probate or administration granted by a Court under this Order 
shall have effect over all the property of the deceased within the Ottoman 
dominions, and shall effectually discharge persons dealing with an executor 
or administrator thereunder, notwithstanding that any defect afterwards 
appears in the grant. 

(4.) Notwithstanding anything in this Order, the Court shall not 
exercise the jurisdiction conferred by this Article in any case where the 
deceased, though a protected person, was at the lime of his death an 
Ottoman subject, and in the construction of the provisions of this Order 
relating to probate and administration, the expression "British subject" 
shall not include any such protected person. 

110. A British subject may in his lifetime deposit for safe custody, in 
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the Court, hSa owu will, sealed up under his own seal luid the seal of the 
Court. 

111. — (1.) Where probate, admiDistration, or contirmatioa is granted 
in England, Ireland, or Scotland, and therein, or by a Memorandum 
thereon signed by an ofBcer of the Court granting the aame, the teatator 
or iotestate is stated to have died domiciled in England, Ireland, or Scot- 
land (as the case may be), and the probate, administration, or confirmatioD 
is produced to, and a copy thereof ia deposited with, the Supreme Court, 
the Court shall write thereon a certificate of that production and deposit 
under the seal of the Court ; and thereupon notwithstanding anything in 
this Order, the probate, administration, or confirmation shall, with respect 
to the personal property in the Ottoman dominions of the testator or 
intestate, have the like effect aa if he had been resident in those dominions 
at his death, and probate or administration to his personal property there 
had been granted oy the Supreme Court. 

(2.) Any person who, in reliance on an instrument purporting to be a 
probate, adminiatration, or confirmation granted in England, Ireland, or 
Scotland, and to bear such a certificate of the Supreme Court as in this 
Article prescribed, makes or permits any payment or transfer, in good 
faith, shall be, by virtue of this Order, indemnified and protected in 
respect thereof, in the Ottoman dominions, notwithstanding anything 
afi'ecting the validity of the probate, adminiatration, or confirmation. 

(3.) The following shall be the terms of the certificate of the Supreme 
Court in this Article prescribed, namely : — 

This probate has [or these letters of administration have, or this con- 
firmation has] been produced in this Court, and a copy thereof has been 
deposited witn this Court. 

112. Section 61 of "The Conveyancing (Scotland) Act, 1874," and 
any enactment for the time being in force amending or substituted for 
the same, are hereby extended to the Ottoman dominions, with the adapta- 
tion following, namely : — 

The Supreme Court is hereby substituted for a Court of Probate in a 
Colony. 

113. — (1.) Each Consular officer shall endeavour to obtain, as early as 
may be, notice of the death of every British subject dying within the 
particular jurisdiction, whether resident or not, and all such information 
respecting his afiairs aa may serve to guide the Court with respect to the 
securing and administration of his property. 

(2.) Oo receiving notice of the death the Consular officer shall put up 
a notice thereof at the Court-house, and shall keep the same there until 
probate or administration is granted, or where it appears to him that 
probate or adminiatration will not be applied for, or cannot be granted, 
for such lime as he thinks fit. 

114 — (1.) Where a British aubject resident dies in the Ottoman 
dominiona, or elsewhere, intestate, then, until administration is eranted, 
his personal property in the Ottoman dominions shall be vested in the 
Judge of the Supreme Court. 

(2.) Where a British aubject not reaident dies in the Ottoman dominions, 
the Court within whose particular jurisdiction he dies — and where a British 
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Bubject resident dies elsewhere, the Court within whose jurisdiction any 
property of the deceased is'situ&te — shall, where the circumataDceB of the 
case appear to the Court so to require, fotthwitb on his death, or aa Boon 
after as may be, take possession of his personal property within the 
particular jurisdiction, or put it under the seal of the Court (in either 
case if the nature of the property or other circumstances so require, 
making ao inventory), and so keep it until it can be dealt with according 
to law. 

116. If any person named executor in the will of the deceased takes 
possession of and administers or otherwise deals with any part of the 
personal property of the deceased, and does not obtain probate within 
one month after the death, or after the termination of any suit or dispute 
respecting probate or administration, he shall be guilty of an offence and 
shall be liable to a fine not exceeding £50. 

116. If any person, other than the person named executor or an 
administrator or an officer of the Court, takes possession of and administers 
or otherwise deals with any part of the personal property of a deceased 
British subject, whether resident or not, he shall be deemed guilty of a 
contempt of Court, and shall be liable to a line not exceeding £50. 

117. Where a person appointed executor in a will survives the testator, 
but either dies without having taken probate, or, having been called on by 
the Court to take probate, does not appear, his right in respect of the 
executorship wholly ceases; and, without further renunciation, the repre- 
sentation to the testator and the administration of bis property shall go 
and may be committed as if that person had not been appointed executor. 

118. — (1.) Where a British subject dies in the Ottoman dominions, 
any other such subject having in his posBession, or under his control, any 
paper or writing of the deceased, being or purporting to he testamentary, 
shall forthwith bring the original to the Court within whose particular 
jurisdiction the death happens, and deposit it there. 

If any person fails to do so for fourteen days after having knowledge 
of the death of the deceased, he shall be guilty of an offence and liable to 
a fine not exceeding £60. 

(2.) Where it is proved that any paper of the deceased, being or pur- 
porting to be testamentary, is in the possession or under the control of a 
British subject, the Court may, whether a suit or proceeding respecting 
probate or administration is pending or not, order him to produce the 
paper and bring it into Court. 

(3.) Where it appears to the Court that there are reasonable grounds 
for believing that any person has knowledge of any paper being or pur- 
porting to be testamentary (although it is not shown that the paper is in 
his possession or under hia control) the Court may, whether a suit or pro- 
ceeding for probate or administration is pending or not, order that he he 
examined respecting it before the Court or elsewhere, and that he do attend 
for that purpose, and after examination order that he do produce the paper 
and deposit it in Court. 

119. — (1.) A person claiming to be a creditor or legatee, or the next- 
of-kin, or one of the next-of-kin, of a deceased person may apply for and 
obtoin a summons from the Court requiring the executor or administrator 
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(as the case may be) of the deceased to attend before the Court and show 
cause why an order should not be made for the administration of the 
property under the direction of the Court. 

(2.) On proof of service of the summoDB, or on appearance of the 
executor or administrator, and on proof of all such other thin^ (if any) 
as the Court thinks fit, the Court may, if it thinks fit, make an immediate 
order for such adminisb^tion. 

(3.) The Court shall have full discretionary power to make or refuse 
any such order, or to give any special directions respecting the carriage 
or execution of it^ and in the case of applications for such an order by 
two or more different persons or classes of persons, to grant the same to 
such one or more of the claimants, or classes of claimants, as the Court 
thinks fit 

(4.) If the Court thinks fit the carriage of the order may subsequently 
be given to such person, and on such terms, as the Court thinks fit. 

(6.) On making such an order, or at any time afterwards, the Court 
may, if it thinks fit, make any further or other order for compelling the 
executor or administrator to bring into Court for safe custody all or any 
part of the money, or securities, or other property of the .deceased, from 
time to time coming to his hands, or otherwise for securing the safe 
keeping of the property of the deceased, or any part thereof. 

(6.) If the extreme urgency or other peculiar circumstances of the 
case appear to the Court so to require (for reasons recorded in the Minutes), 
the Court may of its own motion issue suoh a summons, and make such an 
order or such orders and cause proper proceedings to be taken thereon. 

120. — (1.) In a case of apparent intestacy, where the circumstances of 
the case appear to the Court so to require (for reasons recorded in the 
Minutes), the Court may, if it thinks fit, of its own motion, grant adminis- 
tration to an Officer of the Court. 

(2.) The officer so appointed shall act under the direction of the Court, 
and shall be indemnified thereby. 

(3.) He shall publish such notices, if any, as the Court thinks fit in the 
Ottoman dominions, the Unit«d Kingdom, India, and elsewhere. 

(4.) The Court shall require and compel him to file in the Court his 
accounts of his administration at intervals not exceeding three months. 

(5.) The accounts shall be in all cases audited by the Supreme Court ; 
for which purpose every Provincial Court shall, on the Ist day of February 
and the 1st day of August in every year, send to the Supreme Court all 
accounts so filed in the then last-preceding half-year. 

(6.) A commission of 5 per cent., or such less amount as the Secretary 
of State directs, may be charged on an estate administered under this 
Article, and the amount thereof shall be calculated and applied as the 
Secretary of State directs. 

(7.) All expenses incurred on behalf of the Court in the execution of 
this Article and the said commission shall be the first charge on the per- 
sonal property of the deceased in the Ottoman dominions, and the Court 
shall, by sale of part of that property or otherwise, provide for the discharge 
of those expenses and the payment of the said commission. 

121. Where it appears to the Court that the value ol the property or 
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estate of a deceased person does not exceed £100, the Ckturt may, without 
any probate or letters of odmiDi'sti'ation, or other formal proceeding, pay 
thereout any debts or charges, and pay, remit, or deliver any surplus to 
such persoDB, subject to such conditions (if any) as the Court thinks proper, 
and shall not be liable to any action, suit, or proceedings in respect of 
anything done under this Article. Every proceeding of the Court under 
this Article shall be recorded in the Minutes. 

122.^1.) Where an action in a Provincial Court involves the amount 
or value of £50 or upwards, any party aggrieved by any decision of that 
Court, with or without assessors, in the action shall have the right to 
appeal to the Supreme Court against the same on the following conditions, 
namely : — 

(i.) The appellant shall give security to the satisfaction of the Pro- 
vincial Court to an amount not exceeding XIOO for prosecution 
of the appeal, and for payment of any costs that may be ordered 
by the Supreme Court on the appeal to be paid by the appellant 
to any person ; 
(ii.) The appellant shall pay to the Provincial Court such sum as the 
Provincial Court thinks reasonable to defray the expense of the 
making up and transmission of the record to the Supreme Court. 
(2.) In any Other ease a Provincial Court may, if it thinks fit, give 
leave to appetd on the conditions aforesaid. 

(3.) In any case the Supreme Court may give leave to appeal on such 
terms as it thinks fit. 

(4.) After three months from the date of a decision of the Provincial 
Court, an appeal against it shall not lie except by leave of the Supreme 
Court. 

(5.) After six months from the date of a decision of the Provincial 
Court, application for leave to appeal against it shall not be entertained by 
the Supreme Court. 

123. — (1.) Where a person ordered to pay money, or to do any other 
thing, appeals, the Provincial Court shall direct either that the decisioD 
appealed from be carried into execution, or that the execution thereof be 
suspended pending the appeal, as that Court thinks lit. 

(2.) If the Provincial Court directs the decision to be carried into 
execution, the person in whose favour it is given shall, before the execu- 
tion of it, give security to the satisfaction of the Court for performance of 
any order to be made on appeal. 

(3.) If the Provincial Court directa the execution of the decision to 
be suspended, the person against whom it is given shall, before an order 
for suspension is made, give security to the satisfaction of the Provincial 
Court for performance of such order as shall be made on appeal. 

124. — (1.) The appellant shall file an appeal motion-paper in the 
Provincial Court. 

(2.) He m^ at the same time file any argument which he desires to 
submit to the Supreme Court in support of the appeal. 

(3.) Copies of the motion-paper and the argument (if any) shall be 
served on such persons as respondents as the Provincial Court directa 
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125. — (1.) A respondent may, within the prescribed time after service 
of the motion-paper, file in the Provincial Court a motion-paper of cross- 
appeal (if any) and such argumeut as he desires to submit to the Supreme 
Court on the appeal and cross-appeal, if any. 

(2.) Copies thereof shall be furnished by the Provincial Court to such 
persons as that Court thinks fit. 

126. — (1.) On the expiration of the prescribed time last referred to 
the Provincial Court shall, without the application of any party, make up 
the record of appeal, which shall consist of the writ of summons, state- 
ments of claim and defence (if any), orders, and proceedings, all written 
documentary evidence admitted or tendered, or a certified copy thereof, 
and the notes of the oral evidence, the appeal and cross-appeal motion- 
paper, and the arguments (if any), 

(2.) The several pieces shall be fastened together, consecutively num- 
bered ; and the whole shall be secured by the seal of the Court, and be 
forthwith forwarded by it to the Supreme Court. 

■ (3.) The Provincial Court shall not, except for some special cause, take 
on itself the responsibility of the charge, or of the tranamission to the 
Supreme Court, of original letters or documents produced in evidence. 
They shall be returned to the parties producing them ; and those parties 
shall produce the originals, if required by the Supreme Court, at or before 
the hearing of the appeal. 

127. — (1.) After the record of appeal is transmitted, until the appeal 
is disposed of, the Supreme Court shall be in exclusive possession of the 
whole action, as between the parties to the appeal. 

(2.) Every application in the action, as between the parties to the 
appeal, shall be inade to the Supreme Court, and not to the Provincial 
Court; but any application may be made through the Provincial Court. 

128. — (1.) The Supreme Court shall, after receiving the record of 
appeal, fix a day for the hearing of the appeal, and shall give notice 
thereof through the Provincial Court to the parties to the appeal, such 
a day being fixed as will allow of the parties attending in person or by 
counsel or solicitor, if they so desire. 

(2.) But if all the separate parties to an appeal appear in person before 
the Supreme Court, or appoint persons there to represent them as their 
counsel or solicitors in the appeal, and cause the appearance or appoint- 
ment to be notified to the Supreme Court, the Supreme Court may dispose 
of the appeal, without being required to give notice through the Pro- 
vincial Court, to the parties to the appeal, of the day fixed for the hearing 
thereof. 

129. The Supreme Court may, if it thinks fit, require a party to an 
appeal to appear personally before it on the bearing of the appeal, or on 
any occasion pending the appeal. 

130. It is not open, as of right, to a party to an appeal to adduce new 
evidence in support of his original case, but a party may allege any material 
facts that have come to his knowledge after the decision of the Provincial 
Court, and the Supreme Court may in any case, if it thinks fit, allow or 
require new evidence to be adduced. 



,dbyGoogIe 



131.— (1.) The Supreme Court may make any orders necessary for 
determining the real question in controversy in the action as among the 
parties to trie appeal, and for that purpose may amend any defect or error 
in tbe record of appeal, and may enlarge the time for any proceeding except 
as otherwise by this Order expressly provided. 

(2.) The Supreme Court may direct the Provincial Court to inquire 
into, and certify its finding on any question, aa between the parties to the 
appeal, or any of them, which the Supreme Court thinks fit to determine 
before final judgment is given in the appeal. 

(3.) Oenerally, the Supreme Court shall, as among the parties to the 
appeal, have as full jurisdiction over the whole action as if it had been 
originally instituted and prosecuted in the Supreme Court by parties 
subject to the original jurisdiction of the Supreme Court. 

(4.) The Supreme Court may, if it thinks fit, remit the action to the 
Provincial Court to be reheard, or to be otherwise dealt with as the 
Supremo Court directs. 

(5.) The powers of the Supreme Court under this Order may be 
exercised, notwithstanding that the appeal is brought against part only 
of the decision of the Provincial Court. 

(6.) Those powers may be exercised in favour of all or any of the 
parties to the action, although they have not appealed from, or complained 
of, the decision. 

133. — (1.) Notwithstanding anything in this Order, an appeal to ihe 
Supreme Court shall not lie from an order of the Provincial Court, made 
on the application of one party, without notice to the other party. 

(2.) But, if any person thinks himself aggrieved by such an order, he 
may, on notice to the other party, apply to the Provincial Court to vary 
or discharge the order, and an appeal shall lie from the decision on that 
application. 

133. — (1.) Where a final judgment or order of the Supreme Court 
made in a civil action involves the amount or value of £500 or upwards, 
any party aggrieved thereby may, within the prescribed time, or, if no 
time is prescribed, within fifteen days after the same is made or given, 
apply by motion to the Supreme Court for leave to appeal to Her Majesty 
the Queen in Council. 

(2.) The applicant shall give security to the satisfaction of the Court 
to an amount not exceeding £500 for prosecution of the appeal, and for 
payment of all such costs as may be awarded to any respondent by Her 
Majesty in Council, or by the Lords of tbe Judicial Committee of Her 
Majesty's Privy Council. 

(3.) He shall also pay into the Supreme Court a sum estimated by that 
Court to be the amount of the expense of the making up and ti-aosmission 
to England of the transcript of the record. 

(4.) If security and payment arc so given and made within one month 
from the filing of the motion-paper for leave to appeal, then, and not other- 
wise, the Supreme Court shall give leave to appeal, and the appellant shall 
be at libei'ty to prefer and prosecute his appeal to Her Majesty in Council 
according to the rules for the time being in force respecting appeals to Her 
Majesty in Council from her Colonies, or such other rules aa Her Majesty 
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in Council from time to time thinks fit Co make concerning appeals from 
the Supreme Court. 

(5.) Id any case the Supreme Court, if it considers it just or expedient 
to do so, may give leave to appeal on the terma and in the manner 
aforesaid. 

134. — (1.) Where leave to appeal to Her Majesty in Council is applied 
for by a person otdered to pay money or do any other act, the Supreme 
Court shall direct either that the order appealed from be carried into 
execution, or that the execution thereof be suspended ponding the appeal, 
as the Court thinks just. 

(2.) If the Court directs the order to be carried into execution, the 
person in whose favour it is made shall, before the execution of it, give 
security to the satisfaction of the Court for performance of such order as 
Her Majesty in Council may think fit to make. 

(3.) If the Court directs the eieciition of the order to be suspended, 
the party against whom it is given shall, before an order for suspension is 
made, give security to the satisfaction of the Court for performance of such 
order as Her Majesty in Council may think fit to make. 

135. This Order shall not afTect the right of Her Majesty at any time, 
on the humble petition of a person aggrieved by a decision of the Supreme 
Court, to admit his appeal thereon on such terms and in such manner 
as Her Majesty in Council may think fit, and to deal with the decision 
appealed from in such manner as may he just. 



Part V. — PTOcedure, Criminal and Civil. 

136. It shall he lawful for the Supreme Court to make Rules of Court 
and to prescribe Forms of Procedure as to all civil or criminal matters, 
subject to the approval of the Secretory of State. 

Until such rules and forms have been made, o^ in relation to matters 
to which they do not extend, a Court mav adopt and use any procedure 
or forma heretofore in use iu the Consular Courts in the Ottoman dominions, 
or any Regulations or Rules made thereunder and in force immediately 
before the commencement of this Order, with any modifications or adapta- 
tions which may be necessary. 

No proceeding shall be invalidated by any informality, mistake, or 
omission, so long as in the opinion of any Court before which any ques- 
tion arises, the essential requisites of law and justice have been complied 



(a) For authorizing the Court to grant and enforce search warrants ; 
{b) For regulating the procedure in the case of references or arbitra- 

tioDs before Registrars, special Referees or Arbitrators appointed 

by the Court and for enforcing awards ; 
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(c) For enforcing by distress, or by attachment, or commitment, 

judgments or orders of tbe Court, or payment of any damages, 
coats, penalties, fines, or forfeitures; 

(d) For the sale of things forfeited ; 

(e) For garnishee process ; 

(J) For attachments of property in order to compel appearance or 
Bubmiseion to the jurisdiction or process of the Court, and 
authorizing the Court to compel, by fine, distress, or recognis- 
ance, on in default of security by commitment, the attendance 
of witnesses before the Court, or before a Colonial or other 
Court to which a case is sent for trial ; 

(g) For regulating the mode in which Ic^al practitioners are to be 
admitted to practise as such, and for withdrawing the right to 
practise on grounds of misconduct ; 

(h) For prescribing and enforcing the fees to be taken in respect of 
any proceedings under this Order, not exceeding, as re^rds any 
matters provided for by " The Consular Salaries and Fees Act, 
1891," foes fixed and allowed from time to time by any Order in 
Council made under that Act; 

(i) For prescribing a scale of payments to be made to a complainant 
or witness, or a jury or Assessors (in criminal cases only), and 
tbe conditions upon which an order may be made by the Court 
for such payments ; 

(j) For prescribing scales of costs to be paid to practitioners ; 

(k) For taking and transmitting depositions of witnesses for use at 
trials in a Colony or in England. 

Provided that the scales of alt fees, expenses, and costs prescribed 
under the provisions of this Order shall have been sanctioned by the 
Treasury. 

Provided also that any legal practitioner, whose right to practise 
before the Supreme Court lias been withdrawn, shall be entitled to 
appeal to Her Majesty in Council. 

137. — (1.) The Court may, in any case, if it thinks fit, on account of 
the poverty of a party, or for any other reason, provisionally dispense 
with the payment of any fee in whole or in part. 

(2.) Payment of fees payable under any rules to be made in pursuance 
of this Order, and of costs and of charges and expenses of witnesses, 
prosecutions, punishments, and deportations, and of other charges and 
expenses, and of fines respectively payable under this Order, may be 
enforced under order of the Court by seizure and sale of goods, and, in 
default of sufficient goods, by imprisonment as a civil prisoner for a term 
not exceeding one month, but such imprisonment shall not operate as a 
satisfaction or extinguishment of the liability. 

(3.) Any bill of sale or mortgage, or transfer of property made with a 
view of avoiding seizure or sale of goods or ship under any provision of 
this Order shall not be effectual to defeat the provisions of this Order. 

138. — (1.) Every summons, order, and other document issuing from 
the Court shall be in English, French, or Italian. 
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(2.) Every pleading nod other dooumeDt filed in the Coart in a civil 
or criminal proceediog by a party thereto shall be in English, or French, 
or Itab'an. 

(3.) Every affidavit used in the Court shall be in Englisb, or in the 
ordinary language of the person swearing it. 

(4.) An affidavit in any language other than English, or French, or 
Italian shall be accompanied by a sworn translation into English, or 
French, or Italian, procured by and at the expense of the person using 
the affidavit. 

(5.) Where there is a jury all the proceedings before the jury shall 
be conducted in English — evidence, if given in any other language, being 
interpreted. 

139. — (I.) Summonses, orders, and other documents issuing from the 
Supreme Court, shall bo sealed with the seal of that Court. 

(2.) Those issuing from a Provincial or Local Court shall be sealed 
with the official seal of the Consular officer by whom they are issued. 

140. — (1.) In every case, civil or criminal, Minutes of the proceedings 
shall be drawn up, and shall be signed by the Judge or Consular officer 
before whom the proceedings are taken, and shall, where the trial is held 
with Assessors, be open for their inspection and for their signature if 
concurred in by them. 

(2.) These Minutes, with the depositions of witnesses, and the notes 
of evidence taken at the bearing or trial by the Judge or Consular officer, 
shall be preserved in the public office of the Court. 

141. — (1.) Every person doing an act or taking a proceeding in the 
Court as plaintiff in a civil oase, or as making a criminal charge against 
another person, or otherwise, shall do so in his own name and not 
otherwise, and either — 

(a) By himself ; or 

{b) By a legal practitioner ; or 

(c) By his attorney or agent thereunto lawfully authorized in writing 
and approved by the Court. 

(2.) Where the act is done or proceeding taken by an attorney (other 
than a legal practitioner), or by an agent, the power of attorney, or 
instrument authorizing the agent, or an authenticated copy thereof, ^all 
be first filed in the Court. 

(3.) Where the authorityhas reference only to the particular proceeding, 
the original document shall be filed. 

(4.) Where the authority is general, or has reference to other matters 
in which the attorney, or agent is empowered to act, an authenticated 
copy of the document may be filed. 

142. — (1.) In any case, criminal or civil, and at aoy stage thereof, 
the Court, either of its own motion or on the application of any party, 
may summon a British subject to attend to give evidence, or to produce 
documents, or to be examined. 

(2.) If the person summoned, having reasonable notice of the time and 

Elaoe at which be is required to attend, and hie reasonable expenses 
aving been paid or tendered, fails to attend and be swom, and give 

24 
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«videno6, or produce documenta, or submit to examination acoordingl7, 
and does not excuse his failure to the utJafaction of the Court, he Boall 
be guilty of an offence against this Order. 

(3.) A person punished under this Article shall not be liable to an 
action in respect of the same matter; and any such action, if begun, 
shall be stayed by the Court in such a manner and on suoh terms as the 
Court thinks fit. 

(143.) If, in a criminal case, a witness appearing before the Courts 
either in obedience to a summons, or on being brought up under a 
warrant, refuses to take an oath, or, having taken an oath, to answer 
any question put to him, and does not excuse his refusal to the satisfao- 
tion of the Court, he shall be guilty of an offence, and shall be liable to 
be forthwith committed to prison, for not more than seven days. 

144. The following Acts, namely : — 

" The Foreign Tribunals Evidence Act, 1866," 
"The Evidence by Commission Act, 1859," 

" The Evidence by Commission Act, 1885," or so much thereof as is 
for the time being in force, and any enactment for the time 
being in force amending or substituted for the same, are here- 
by extended to the Ottoman dominions, with the adaptations 
following, namely — 
In the said Acta the Supreme Court is hereby substituted 
for a Supreme Court in a Colony. 

145. The following Acts, namely : — 

"The British Law Ascertainment Act, ]6fi9." 
"The Foreign Law Ascertainment Act, 1861," or so much thereof 
as is for the time being in force, and any enactment for the 
time being in force amending or substituted for the same, are 
hereby extended to the Ottoman dominions, witii the adapta- 
tion following, namely — 
In the said Acts the Supreme Court is hereby substituted for 
a Superior Court in a Colony. 

146. If in any case, civil or criminal, a British subject wilfully gives 
false evidence on oath in the Court, or on a reference, he shall be deemed 
guilty of wilful and corrupt perjury. 

147. The Supreme Court may, if it thinks fit, order that a Commis- 
sion do issue for examination of witnesses at any place out of the Ottoman 
dominions, on oath, by interrogatories or otherwise, and may, by order, 
give such directions touching the time, place, and manner of the examina- 
tion, or anything connected therewith, as to the Court appear reasonable 
and just. 

148. — (1.) Every male resident subject — being of the age of 21 years 
or upwards — having a competent knowledge of the English langu^e — 
having or earning a gross income at such rate as may be fixed by Rules 
of Court, not having been attainted of treason or felony, or convicted of 
any crime that is infamous (unless he has obtained a free pardon) — and 
not being under outlawry — shall be qualified to serve on a jury. 
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(2.) All pereons so qualified shall be liable ao to serve, except the 
following : — 

Peraons in Her Majesty's Diplomatic, Consular, or other Civil Seirioe, 

in actual employtneDt ; 
Officers, clerks, keepers of prisons, mesaengers, and other persons 

attached to or in the service of the Court; 
Officers and others on full pay in Her Majesty's navy or army, or in 
actual employment in tlie service of any Department connected 
therewith ; 
Persons holding appointments in the Civil, naval, or military service 

of the SubUme Ottoman Porte ; 
Clergymen and ministers in the actual discbarge of professional 

dubies ; 
Legal practitioners in actual practice ; 
Physicians, surgeons, and apothecaries in actual practice ; 
Persons disabled by mental or bodily infirmity. 
(3.) A jury shall consist of five jurors. 

(4.) In civil and in criminal cases the like challenges shall be allowed 
as in England — with this addition, that in civil oases each party may 
challenge three jurors peremptorily. 

(5.) A jury shall be required to give an unanimous verdict. 
(6.) Where there is to be a hearing with a jury, the Court shall 
summon so many of the persons comprised in the jury list, not fewer tban 
twelve, as seem requisite. 

(7.) Abv person failing to attend according to the summons shall be 
deemed guilty of a contempt of Court, and shall be liable to a fine not 
exceeding £10. 

119.-^1.) An Assessor shall be a competent and impartial subject, of 
good repute, resident in the district of the particular Court, and nominated 
and summoned by the Court for the purpose of acting as Assessor. 

(2.) In the Supreme Court there may be one Assessor or two Assessors, 
&s the Court thinlcs fit. 

(3.) In a Provincial Court there shall ordinarily be not fewer tban 
two, and not more than four. Assessors. Where, however, by reason of 
local circumstances, the Court is able to obtain the presence of one 
Assessor only, the Court may, if it thinks fit, sit with one Assessor only : 
and where, for like reasons, the Court is not able to obtain the presence 
of any Assessor, the Court may, if it thinks fit, sit without an Assessor — 
the Court, in every case, recording in the Minutes its reasons for sitting 
with one Assessor only or without an Assessor. 

(4.) An Assessor shall not have any voice in the decision of the 
Court in any case, civil or criminal ; but an A^essor dissenting, in a 
<ivil case, from any decision of the Court, or, in a criminal case, from 
any decision of the Court or the conviction or the amount of punishment 
awarded, may record in the Minutes his dissent, and the grounds thereof, 
Atid shall be entitled to receive, without payment, a certified copy of the 
Minutes. An Assessor dissenting shall be entitled to receive, without 
payment, a certified copy of the Minutes. 
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150.— (1.) Where an Ottoman subject or foreigner desires to institute 
or take in the Court an action against a British subject, or a British 
subject deaires to institute or take in the Court an action against an 
Ottoman subject or foreigner, the Court shall entertain the same, and 
shall hear and determine it, either by the Court sitting alone, or, if all 
parties desire, or the Court, having regard to its jurisdiction, thinks fit 
to direct, a trial with a jury or Assessors, then vith a jury or Assessors, 
but in all other respects according to the ordinary course of the Court, 

(2.) Provided that the Ottoman subjeot or foreigner, if so required by 
the Court, first obtains and files in the Court the consent in writing of 
the competent authority on behalf of the Sublime Ottoman Porte or of 
his own nation (as the case may be) to his submitting, and does submit, 
Co the jurisdiction of the Court, and, if required by the Court, give 
security to the satisfaction of the Court, and to such reasonable amount 
as the Court thinks fit, by deposit or otherwise, to pay fees, damages, 
costs, and expenses, and abide by and perform such decision as shall be 
given by the Court or on appeal. 

(3.) A cross-action shall not be brought in the Court against a 
plaintifi', being an Ottoman subject or foreigner who has submitted to 
the jurisdiction, by a defendant, without leave of the Court first obtained, 
but the Court may, as a condition of entertaining the plaintifi's action, 
require his consent to any cross-action or matter of set-off being enter- 
tained by the Court. 

(4,) The Court before giving leave may require proof from the 
defendant that his ciajm arises out of the matter in dispute, and that 
there is reasonable ground for it, and that it is not made for vexation 
or delay. 

(6.) Nothing in tbis Article shall prevent the defendant from bringing 
in the Court any action against the Ottoman subject or foreigner after 
the termination of the action in which the Ottoman subject or foreigner 
is plaintiff. 

(6.) Where an Ottoman subject or foreigner obtains in the Court an 
order against a defendant being a British subject, and in another suit 
that defendant ie plaintiff and the Ottoman subject or foreigner is 
defendant, the Court may, if it thinks fit, on the application of the 
British subject, stay the enforcement of the order pending that other 
suit, and may set off any amount ordered to be paid by one party 
in one suit against any amount ordered to be paid by the other party 
in the other suit. 

(7.) Where a plaintiff, being an Ottoman subject or foreigner, obtains 
an order in the Court against two or more defendants being British 
subjects jointly, and in another action one of them is plaintiff and the 
Ottoman subject or foreigner is defendant, the Court may, if it thinks 
fit, on the application of the British subject, stay the enforcement of 
the order pending that other action, and may set off any amount ordered 
to be paid by one party in one action against any amount ordered to be 
paid by the other party in the other action, without prejudice to the 
right of the British subject to require contribution from nis co-defendants 
under the joint liability. 
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(8.) Where an Ottoman subject or foreigner is co-plaintiff in a suit 
with a British subject who is within the particular jurisdiction, it shall 
not be Decessary for the Ottoman subject or foreigner to give security 
for ooBl«, unless the Court so directs, but the co-plaintiff British subject 
shall be responsible for all fees and costs. 

151. — (1.) Where it is proved that the attendance within the 
particular jurisdiction of a British subject Co give evidence, or for any 
other purpose connected with the administration of justice, is recmired 
in a Court or before a judicial officer of the Sublime Ottoman Porte, 
or of a State in amity with Her Majesty, the Court may, if it thinks 
fit, in a case and in circumstances in which the Court would require 
his attendauce before the Court, order that he do attend in such Court, 
or before such judicial officer, and for such purpose as aforesaid. 

(2.) If the person ordered to attend, having reasonable notice of the 
time and place at which he is required to attend, fails to attend 
accordingly, and does not excuse his failure to the satisfaction of the 
Court, he shall ^independently of any other liability) be guilty of an 
offence against this Order. 

162. When a British subject invokes or submits to the jurisdiotioa 
of an Ottoman or Foreign Tribunal, and engages in writing to abide by 
the decision of such Tnbunal, or to pay any fees or expenses ordered 
by such Tribunal to be paid by him, any Court under this Order may, 
on such evidence as it thinks fit to require, enforce payment of such 
fees and expenses in the same manner as if they were tees payable in a 
proceeding by such person in that Court, and shall pay over or account 
for the same when levied to the proper Ottoman or foreign authority, 
as the Court may direct. 

153. — (I.) Subject to the Bules, persons competent to be Assessorg 
in any Court under this Order may bo required to attend as Assessors 
in cases in which British subjects are parties before any Ottoman 
Tribunal; but every Assessor so required must be acquainted with the 
French or Turkish language. 

(2.) Any Rules made by tbe Supreme Court in pursuance and in 
accordance with the provisions of this Order may comprise Rules respect- 
ing the qualification, selection, appointment, registration, attendance, and 
remuneration of Assessors in such cases as aforesaid, and respecting tbe 
establishment in any part of tbe Ottoman dominions, and the regulation 
of a fund, hereinafter called an Assessors' Fund, for the remuneration of 



(3.) Such Rules may provide for compelling tbe service of any 
qualified person and may prescribe penalties for neglect or refusal, 
without reasonable excuse, to serve in accordance with the terms of 
such regulations. Such penalties shall not exceed tbe equivalent of 
X5 in respect of any one day. 

(4.) Any such penalties shall be recoverable in the Court as a civil 
debt by any Consular officer, and shall be carried to the Assessors' Fund. 

(5.) Ever^ person requiring the attendance of one or more Assessors 
may be require to pay in advance such fee or fees as the Rules direct. 

(6.) The Court may, out of any moneys in its hands arising from 
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fees of Court or other fees, or moneys received under this Order, advance 
or pay the amount of the salary or remuneration of an Asseaaor. 

(7.) The Court shall account for all receipts and payments in respect 
of the Assessors' Fund in such manner as the Secretary of State directs. 

164.— (1.) If a British subject— 

(i.) Publicly derides, mocks, or insults any religion established or 

observed within the Ottoman dominions; or 
(it) Publicly offers insult to any religious service, feast, or ceremony 
established or kept in any part of those dominions, or to any 
place of worship, tomb, or sanctuary belonging to any religion 
established or observed within those dominions, or belonging 
to the ministers or professors thereof ; or 
(iii.) Publicly and wilfully commits any act tending to bring any 
religion established or observed within those dominions, or 
its ceremonies, mode of worship, or observances, into hatred, 
ridicule or contempt, and thereby to provoke a breach of the 
public peace ; 
He shall be guilty of an offence, and on conviction thereof, 
before the Supreme Court or a Provincial Court, liable to 
imprisonment not exceeding two years, with or without hard 
labour, and with or without a fine not exceeding £100, or to 
a fine alone not exceeding XIOQ. 
(2.) Notwithstanding anything in this Order, every charge under 
this Article shall be beard and determined by the Court alone, without 
jury or assessors, and any Provincial Court shall have power to impose 
the punishment aforesaid. 

(3.) Consular officers shall take such precautionary measures as seem 
to them proper and expedient for the prevention of such offences. 
155.— (1.) If a British subject— 

(i.) Smuggles, or attempts to smuggle, out of the Ottoman dominions, 
any goods on exportation whereof a duty is payable to the 
Ottoman or Egyptian Oovemment; 
(ii.) Imports or exports, or attempts to import or export, into or out 
of the Ottoman dominions any goods, intending and attempting 
to evade payment of duty payable thereon to the Ottoman or 
Egyptian Government; 
(iii.) Imports or exports, or attempts to import or export, into or out 
of the Ottoman dominions, any goods the importation or 
exportation whereof into or out of the Ottoman dominions 
is prohibited by law ; 
(iv.) Without a proper licence, sells, or attempts to sell, or offers for 
sale, in the Ottoman dominions, any goods whereof the 
Ottoman or Egyptian Government has by law a monopoly ; 
In each of the four cases aforesaid he shall be guilty of a grave 
offence against this Order. 
(2.) Where a person is charged with such an offence as in this Article 
is mentioned, the Court may seize the goods in relation to which the 
alleged offence was committed, and may hold the same until after the 
bearing of the charge. 



,dbyGoogIe 



APPENDIX 375 

(3.) If a person ao charged is convicted, then those goods, whether 
they have been ao seized or not, shall be forfeited to Her Majesty the 
Queen ; and the Court shall either deliver them to the proper Ottoman 
or Egyptian officer, for the use of the Ottoman or Egyptian Government, 
as the case may be, or shall dispose of them otherwise, as the Court 
thinks fit. 

156. — (1.) Where by agreement among the Diplomatic or Consular 
Representatives in the Ottoman dominions of foreign States, or some of 
them, in conjunction with the Ottoman or Egyptian authorities, sanitary, 
or police, or port, or ^me, or other regulations are established, and the 
same, as far as they affect British subjects, are approved by the Secretary 
of State, the Court may, subject and according to the provisions of this 
Order, entertain any complaint made against a British subject for a breach 
of those regulations, and may enforce payment of any fine incurred by that 
subject or person in respect of that breach, in like manner, as nearly as 
may be, as if that breach were by this Order declared to be an offence 
against this Order. 

(2.) In any such case the fine recovered shall, notwithstanding any- 
thing in this Order, be disposed of and applied in manner provided by 
those regulations. 

1E>7. Every person subject to the criminal jurisdiction of the Court 
who prints, publishes, or offers for sale any printed or written newspaper 
or other publication containing matter calculated to excite tumult or dis- 
order, or to excit« enmity between Her Majesty's subjects and the Govem- 
roent of any part of the Ottoman dominions, or between that Gtovernment 
and its subjects, shall be guilty of an offence against this Order, and may, 
in addition to or in lieu of any other punishment, be ordered to give 
security for good behaviour ; and in default thereof, or on a further con- 
viction for the like offence, be may be ordered to be deported. 

An offence against this Article shall not be tried except by the Supreme 
Court. 



Part VII. — MiaceiUmema. 



1&8. — (1.) If an officer of the Court employed to execute an order 
loses by neglect or omission the opportunity of executing it, then, on com- 
plaint of the person aggrieved, and proof of the fact alleged, the Court 
may, if it thinks fit, order the officer to pay the damages sustained by the 
person complaining, or part thereof. 

(2.) The order shall be enforced as an order directing payment of 
money. 

159. — (1.) If a clerk or officer of the Court, acting under pretence of 
the process or authority of the Court, is charged with extortion, or with 
not paying over money duly levied, or with other misconduct, the Court, 
if it thinks fit, may inquire into the charge in a summary way, and may 
for that purpose summon and enforce the attendance of all necessary 
persons, as in an action, and may make Buch order for the repayment of 
any money extorted, or for the payment over of any money levied, and for 
the payment of such damages and costs, as the Court thinks fit 
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(2.) The Court may also, if it thinks fit, on the same inquiry, impose 
on the olerk or officer such fine, not exceeding £5 for eaob offence, as the 
Court thinks fit. 

(3.) A olerh or officer punished under this Article shall not be liable to 
an action in respect of the same matter ; and any such action, if begun, 
sball be stayed by the Court in such manner and on such terms as the 
Court thinks fit. 

160. — (1.) If any person, subject to the criminal jurisdiction of a Court, 
does any of tbe following things, namely : — 

(a) Wilfully, by act or threat, obetmcts an officer of, or person 

executing any process of, the Court in the performance of his 
duty ; or 

(b) Within or close to the room or place where the Court is sitting 

wilfully misbehaves in a violent, threatening, or disrespectful 
manner, to the disturbance of the Court, or to the intimidation 
of suitors or others resorting thereto ; or 

(c) Wilfully insults any member of the Court, or any Assessor or 

juror, or any person acting as a clerk or ofGcer of the Court, 

during his sitting or attendance in Court, or in his going to or 

returning from Court; or 
(i) Does any act in relation to the Supreme Court or a Provindal 

Court, or a matter pending therein, which, if done in relation to 

the High Court in England, would be punishable as a contempt 

of that Court; 
He shall be guilty, in tbe case of the Supreme Court or a Provincial 

Court of a grave offence, and in the case of a Local Court of 

an offence, against this Order r 
Provided that the Supreme Court or a Provincial Court, if it thinks 
fit, instead of directing proceedings as for an offence against this Order, 
may order the offender to be apprehended forthwith, with or wtthont 
warrant, and on inquiry and consideration, and after the hearing of any 
defence which such person may offer, without further process or trial, 
may adjudge him to be punished with a fine not exceeding £10, or with 
imprisonment not exceeding twenty-four hours, at the discretion of the 
Court, 

(2.) A Minute shall be made and kept of every such case of punish* 
ment, according to the facte of the offence, and the extent of the punish- 
ment. In tbe case of a Provincial Court, a copy of the Minute shall be 
forthwith sent to the Supreme Court, and in a case of a Local Court to the 
Provincial Court. 

(3.) Nothing herein sball interfere with the power of the Court to 
remove or exclude persons who interrupt or obstruct tbe proceedings of 
the Court. 

161. Nothing in this Order sball deprive the Court of the right to 
observe, and to enforce the observance of, or shall deprive any person of 
the benefit of, any reasonable custom existing in the Ottoman dominions, 
unless this Order contains some express and specific provision incom- 
patible with the observance thereof. 

162. Nothing in this Order shall prevent any Consular officer in the 
Ottoman dominions from doing anything which Her Majesty's Consuls in 
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the dominioDB of any other State in amity with Her Majesty are, for the 
time being, by law, usage, or sufferance, entitled or enabled to do. 

163. The Ambaaeador and the Judge of the Supreme Court shall have 
pover to make and alter fiegulations (to be callea Queen's Regulations) 
for the following purposes, that is to say : — 

(1.) For securing the observance of any Treaty for the time being in 
force relating to any place to which this Order applies, or of any 
native or local law or custom, whether relating to the trade, 
commerce, revenue, or any other matter. 
(2.) For the peace, order, and good government of British subjects 
within any such plaee in relation to matters not provided for 
by this Order. 
(3.) For requiring Eetums to be made of the nature, quantity, and 
value of articles exported from or imported into bis district, 
or any part thereof, by or on account of any British subject who 
is subject to this Order, or in any British ship, and for pre- 
scribing tbe times and manner at or in which, and the persons 
by whom, such Eeturns are to be made. 
(4.) For the governance, visitation, care, and superintendence of 

prisons. 
Any Hegulations made under this Article may provide for forfeiture of 
any goods, receptacles, or things in relation to which, or to the contents of 
which, any breach is committ^ of such Regulations, or of any Treaty or 
any native or local law or custom, the observance of which is provided 
for by such Regulations. 

Any Regulation made under this Article shall when allowed by the 
Secretary of State, and published as he directs, have effect as if contained 
in this Order. 

164.— (1.) Her Majesty's Consuls in the Ottoman dominions may levy 
dues not exceeding tbe rate of 2d. a ton on every British merchant-ship 
(a) visiting or passing Constantinople, or visiting any other port in a 
Consular district, or (b) being at any other place within the Consular 
district of Constantinople, and having occasion to aeod any seaman to the 
British hospital at Constantinople. 

The produce of the said dues shall be applied towards the establish- 
ment, maintenance, and support, in the Ottoman dominions, of British 
hospitals; and the dues shall be called hospital dues. 

The Secretary of State may, hy writing under bis hand, issue such 
instructions as to him seem fit, for the following purposes, or any of them 
(that is to say) — 

For fixing (within the limit of 2d. a ton) tbe rate per ton at which the 

hospital dues are to be levied at any port ; 
For exempting any ship in respect whereof, within any defined period, 
the hospital dues have once been paid, from any further payment 
thereof ; 
For regulating the application of the produce of the hospital dues ; 
For limiting the extent to which any Consul shall exercise jurisdiction 
over British subjects in the Ottoman dominions in any matter 
relating to the hospital dues. 
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(2.) A further fee of lOa. shall be charged at Her M^eety'a Consulate 
at CoDStantinople for each application for a Firman, or Firmans, for each 
British ship in order to pass the Straite. 

(3.) Any master of a British ship who fails to pay the said dues or fee, 
or evades the payment thereof, shall be guilty of an offence against this 
Order, and the amount of such dues or fee, and of any fine imposed, may 
be levied by seizure and sale of the ship. 

(4.) No dues under this Article shall be levied in Egypt unless the 
Secretary of State shall by order so direct. 

165. — (1.) Every British subject resident shall, tn January in every 
year, register himself at the Consulate of the Consular district within 
which he is resident; provided that — 

(a) The registration of a man shall comprise the r^stration of his wife, 

if living with him ; and 

(b) The registration of the bead of a family shall be deemed to comprise 

the registration of all females and minors being his relatives, in 
whatever degree, living under tbe same roof with him at the 
time of hie registration. 

(2.) The Consular ofGcer may, without fee, register any British 
subjects being minors living in the houses of foreiguers or Ottoman 
Bubjecta. 

(3.) Every British subject arriving at a place in the Ottoman dominions 
where there is a Consular office, unless borne on the muster-roll of a British 
ship there arriving, shall, on the expiration of one month after arrival, be 
deemed for the purposes of this Article to be resident, and shall register 
himself accordingly. 

(4.) A person shall not be required to register himself oftener than 
once in a year, reckoned from the 1st January. 

(5.) The Consular officer shall yearly give to each person registered by 
him a oerinficate of registration, signed by aim and sealed with bis Consular 
seal. 

(6.) The name of a wife, if her registration is comprised in her husbaud's, 
shall, unless in any case tbe Consular officer sees good reason to the con- 
trary, be indorsed on the husband's certificate. 

(7.) The names and descriptions of females and minors whose registra- 
tion is comprised in that of the head of tbe family shall, unless in any case 
the Consular officer sees good reason to the contrary, be indorsed on the 
certificate of the head of the family. 

(8.) In tbe case of a British-protected person, the date of issue and the 
duration of the certificate shall be indorsed in Turkish or Arabic on the 
certificate. 

(9.) Every person shall, on evenr registration of himself, pay a fee of 
2s. 6d., or sucn other fee as the Secretary of State from time to time 
appoints. 

(10.) The amount of the fee may be uniform for all persons, or may 
vary according to the position and circumstances of different classes, if the 
Secretary of State from time to time so direote, but may not in any case 
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(11.) Every person by this Order required to register himBelf or her- 
self shall, UDlees excused hy the Coneular officer, attend personally for that 
purpose at the CoBsulate on each occasion of registration. 

(12.) If any person fails to comply with the provisions of this Order 
respeoting registration, and does not excuse bis or her failure to the satis- 
faction of the Consular officer, he or she shall be guilty of an ofieuce 
against this Order, and any Court or authority may, if it thinks fit, decline 
to recognise him as a British subject. 

166. Except as in this Order otherwise provided, all feea, dues, fines, 
and other receipte under this Order shall be carried to the public account, 
and shall be accounted for and paid as the Secretary of State, with the 
concurrence of the Treasury, directs. 

167. Where, by virtue of this Order or otberwise, any Imperial Act, 
or any Law ia force in a British Possession, Colony, or Settlement, is 
applicable in any place within the limits of this Order, such Act or Law 
ehall he deemed applicable so far only as the constitution and jurisdiction 
of the Courts acting under this Order and the local circumstances permit, 
and, for the purpose of facilitating the application of any such Act or Law, 
it may be construed with such alterations and adaptations not alTecCing the 
substance as may be necessary, and anything by auch Act or Law required 
to be done by or to any Court, Judge, officer, or authority may be done 
by or to a Court, Judge, officer, or authority having the like or analogous 
functions, or by or to any officer designated by the Court for that purpose, 
and the seal of the Court may be substituted for any seal required by any 
such Act or Law ; and in case any difficulty occurs in the application of 
any such Act or Law, it shall be lawful for the Secretary of State to direct 
by and to whom, and in what manner, anything to be done under such 
Act or Law is to be done, and such Act or Law shall, in its application to 
matters arising within the limits of this Order, be construed accordingly. 

168. Not later than the 31st March in each year the Judge shall send 
to the Secretary of State a report on the operation of this Order up to the 
31st January in that year, showing for the then last twelve months the 
number and nature of the proceedings, criminal and civil, taken in the 
Court under this Order, and the result thereof, and the number and amount 
of fees received, and containing an abstract of the registration list, and 
such other information, and being in such form, as the Secretary of State 
from time to time directs. 

169. — p.) A printed copy of this Order shall be always kept exhibited 
in a conspicuous place in each Consular office and in each Court-house. 

(2.) Printed copies shall be sold at such reasonable price as the Supreme 
Court directs. 

(3.) Judicial notice shall be taken of this Order, and of the commence- 
ment thereof, and of the appointment of Consuls, and of the constitution 
and limits of the Courts and districts, and of Consular seals and signatures, 
and of any Rules made or in force under this Order, and no proolshall be 
required of any of such matters. 

The provisions of "The Evidence Act, 1851 " (U & 15 Vict. cap. 99), 
sees. 7 and 11, relating to the proof of judicial and other documents, shall 
extend and be applied for all purposes aa if the Courta, districts, and places 
to which this Order applies were in a British Colony. 
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170. — (1.) The Orders in Council mentioned in the Schedule to thia 
Order are hereby repealed, but this repeal ahall nob — 

(i.) Affect the past operation of those Orders, or either of them, 
or any appointment made, or any right, title, obligation, or 
liability accrued, or the validity or invalidity of anything done 
or suffered under any of those Orders, before the making of 
this Order ; 
(ii.) Interfere with the institution or prosecution of any proceeding or 
action, criminal or civil, in respect of any offence committed 
against, or forfeiture incurred or liability accrued under or in 
consequence of any provision of any of those Orders, or any 
Regulation made thereunder ; 
(iii.) Take away or abridge any protection or bene6t given or to be 

enjoyed in relation thereto. 
(2.) Notwithstanding the repeal of the Orders aforesaid, or any other 
thing in this Order, every Regulation, appointment, and other thing in 
this Article mentioned, shall coutinue ana be as if this Order had not 
been made ; but so that the same may be revoked, altered, or otherwise 
dealt with under this Order, as if it had been made or done under this 
Order. 

(3.) Criminal or civil proceedings begun under any of the Orders in 
Council repealed by this Order, and pending at the time when this Order 
comes into operation, shall, from and after that time, be regulated by the 
provisions of this Order, as far as the nature and circumstanoes of each 
case admits. 

(4.) Lists of jurors and Assessors in force at the passing of this Order 
shall continue in force until revised and settled under the provisions of 
this Order. 

171. — (1.) This Order shall take effect at the expiration of one month 
after it is first exhibited in the public office of tne Supreme Court at 
Constantinople. 

(2.) For that purpose the Judge of the Supreme Court shall forth- 
with, on the receipt by him from the Ambassador of a certified printed 
copy of this Order, cause the same to be affixed and exhibited conspicuously 
in that office. 

(3.) He shall also keep the same so affixed and exhibited during one 
mouth from that first exhibition. 

(4.) Notice of the time of that first exhibition shall, as soon as practic- 
able, be published in the ofBce of the Agency for Egypt and at each of the 
Provincial Consulates in such manner as the Supreme Court may direct. 

(4.) A certified printed copy of this Order shall also be affixed and 
exhibited in l^e public offices of the Consular Courts at Alexandria and 
Cairo, at the same time (or as near as circumstances admit) at which it ia 
first exhibited at Constantinople. Proof shall not in any proceeding or 
matter be required that the provisions of this Article have been complied 
with, nor shall any act or proceeding be invalidated by any failure to 
comply with any of such provisions. 

(6.) Tbe day on which this Order so takes effect is in this Order referred 
to as the commencement of this Order. 
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(7.) ^here this Order coofers power to make any appointment, Order, 
Rules, or KegulatioDS, or to do any other tbiog for the purposes of the 
Order, that power may be exercised at any time after the passing of this 
Order, so, however, that any such appointment. Order, Rules, or Regula- 
tions shall not take effect before the commencement of this Order. 

172. This Order may be cited aa "The Ottoman Order in Council, 
1899." 

A, W. FUzlht/. 



SCHEDULE. 
Orders repealed. 

Order made by Her Majesty in Council on the 22nd April 1872, fixing 
the fee to be levied on application for a Firman for British ships passing 
the Straits. 

"The Ottoman Order in Council, 1873." 

Order made by Her Majesty in Council on the 7th July 1871, amending 
Article U of "The Ottoman Order in Council, 1873." 

Order made by Her Majesty in Council on the 5th February 1876' 
suspending the operation of the Ottoman Order in Council as regards 
matters coming within the jurisdiction of certain Egyptian Courts. 

"The Ottoman Order in Council, 1882." 

"The Ottoman Order in Council, 1890." 

Order made by Her Majesty in Council on the 23rd February 1891, 
fixing a Table of Fees to be taken in Her Majesty's Consular Courts in 
the Ottoman dominions. 

"The Ottoman Tribunals Order in Council, 1891." 

"The Ottoman Dominions (Prisoners Removal) Order in Council, 
1895." 

"The Ottoman Dominions (Courts) Order in Council, 169&." 

" The Ottoman Dominions (Supreme Court) Order in Council, 1896." 



Iwi^ to Order. 



Part I.— Freuhihary and Genbral. 

Arrangement. 

Limits of Order. 

Interpretation. 

Rules of construction. 

Application to persons. 

Jurisdiction to be exercised under this Order. 
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Section. 






Part II. — Constitution and Powbbs of Codbts. 


7 


Supreme Court. 


8 


Provincial and Local Courts. 


9 


Appointment of Special Judge. 


10 


Seals of Courts. 


11 


Consulate of Constantinople. 

Juriediction of Provincial and Local Courts. 


12 


13 


Concurrent powers of Supreme Court. 


14 


Sittings of Supreme Court. 
Proceedings of Supreme Court in Egypt. 


15 


16 


Visitations of Judges of Supreme Court. 
Concurrent powers of principal Provincial Courts. 


17 


18 


Transfer of cases. 


19 


Courts of Record. 


20 


Process of Supreme Court. 


21 


Courts to be auxiliary to one another. 


22 


Annual reporto to Supreme Court. 


23 


Modes of trial. 


24 


Jurisdiction as respects Embassy and Agency in Egypt. 




Part III.— Criminal Matters. 


26 


Application of Criminal Law of England. 


26 


Punishment of minor offences. 


27 


Punishment of grave offences. 


28 


Powers over peraoDs accused of offences. 


29 




30 


Trial within British dominions. 


31 


Powers of punishment. 


32 


Trial on charge. 


33 


Joinder of chaises. 


34 


Charges against two or more accused. 


35 


Alteration of charges. 


36 


Errors and variances of proof. 


37 


Charge of previous conviction. 


38 


Cases to be tried with jury or Assessors. 


39 


Powers and duties of Kegiatrara. 


40 


Transmission of criminal cases to Superior Courts. 


41 


Person arrested to be forthwith brought before Court 


42 


Time for trial before jury or Asaesaors. 


43 


Period of remand. 


44 


Bait. 


46 


Recognieance to prosecute. 


4« 


Trials for murder. 


47 


Damages for assault 


48 
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Section. 




49 




50 




51 




62 


Fugitive offenders. 


53 


Mitigation or remission of punishment 


54 


Escape to other Consular district. 


56 


Ofiencee on bieh seas, or partly out of jurisdiction. 
Detention of ship. 


56 


57 


Patents, trade-marks, and copyright 


58 


Eeporta of casea tried with jury or assessors. 


59 


Coroners' inqueete. 


60 


Deportation of offenders. 


61 


Appeal and reserved case. 


62 


Appeal to Privy Council. 




Part IV.— Civil Matthms. 


63 




64 




66 


Summary trial 


66 


Sittings of Court. 


67 


Commencement hy summons. 


6S 


Action book. 


69 


Force of summons. 


70 


No n -prosecution of action. 


71 


Particulars. 


72 


Pleadings. 

Mode of giving evidence. 


73 


74 


Trial by lury. 
Trial with AsseBsors. 


76 


76 


Special case. 


77 


Jurisdiction of Local Court. 


78 


Discretion of Court as to praotioe. 


79 


Rehearing. 


80 


General power as to costs. 


81 


Minutes of proceeding. 
Decisions of Court to oe filed. 


82 


83 


Orders to be drawn up. 


84 


Enforcement of orders out of district 


85 


Payment of money under order. 


86 


Execution against ships. 


87 


Order for examination of judgment debtor 


88 


Ejtamination of judgment debtor. 


89 


Commitment of debtor. 


90 


Alteration of order. 


91 


Prison expenses of committed debtor. 


92 


Saving as to liability of debtor. 


93 


Discharge of debtor. 
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Order, other than for payment of money. 

SequeatratioD. 

Injunction and other peremptory orders. 

Holding to bail. 

Absconding defendant. 

Eemoval oT property by defendant. 

Stopping vessel. 

Compensation in case order made on insufficient grounds. 

Submission to arbitration. 

Reference by Court to referee or to arbitration. 

Enforcement of submission and award. 

Bankruptcy. 

Admiralty jurisdiction. 

Matrimonial jurisdiction. 

Lunacy. 

Probate and administration. 

Deposit of wills. 

Certificate of probate, &c., granted in United Kingdom. 

Probate equivalent to will for notarial purposes. 

Notice of death. 

Preservation of property pending probate or administration 

Failure of executor to prove. 

Dealing with property without authority. 

CesBOr of executorship. 

Production of testamentary papers. 

Claims for administration. 

Procedure on intestacy. 

Administration of small estates. 

Appeal from Provincial Courts. 

Execution pending appeal. 

Mode of appeal. 

Cross-appeal, 

Traiismisaiou of documents to Supreme Court. 

Action in posaesaion of Supreme Court pending appeal. 

Fixing time for bearing appeal. 

Presence of parties. 

New evidence. 

Powers of Supreme Court 

Notice to respondent. 

Appeal to Her Majesty in Council. 

Execution pending appeal to Privy Council. 

Saving for appeals by lease. 

Part V.— Procedure, Criminal and Civil. 

Rules of Court. 
Payment of fees. 
Language. 
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U2 
143 



148 

149 



151 
152 



Sealing of process. 

Minutes of proceedings. 

Appearances in person or by representative. 

Power to summon witnesses. 

Refusal to take oath, fiC, in criminal cases. 

Application of Evidence Acts. 

Ascertainment of Law. 

Perjury. 

Commissions to examine out of Ottoman dominions. 

Juries. 



Part VI. — Ottoman and Foreign Subjects and Tribunais. 

Actions between Ottoman subjects, foreigners and British subjects. 

Attendance before Ottoman or foreign Tribunal. 

Britisb subjects submitting to Ottoman or foreign Tribunal, 

Attendance as Assessors before Ottoman Tribunal. 

Insults to religion. 

Smuggling. 

International police regulations. 

Exciting disaffection. 

Part VII. — Misceli^neous. 

Negligence of officers. 

Misconduct of officers. 
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